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Firestone for FIRESTONE 
SFUNO RECORDS CTR 

2293543 

Bridgestone/Firestone North American Tire, LLC ,bythe 
[Respondent] 

duly authorized representative named, titled and signed below, hereby consents to this 
Administrative Order on Consent and agrees to be bound by the terms and conditions thereof. y .. , 

/J/ / J) 
BY: I ( ·~ 

I 

TITLE: 

DATED: 

MaiJing name and address for this Respondent, or for his, her or its agent for service of process: 

NAME: Heidi Bumpers 

TITLE: Counsel, Jones Day 

51 Louisiana Avenue, N.W. 
ADDRESS: 

Washington, D.C. 20001 

OPTIONAL ENCLOSURES- Please check the appropriate box if you are filing either of 
the following optional applications: 

D Application for financial review to qualify for reduced payment (see note on fo11owing 
page) 

~ Application for volume review (see note on following page) 

If you submit this signature page on time, and do not file either optional application above, 
your settlement payment will automatically be reduced by 5%. However, if you submit this 
signature page on time with a rompleted application for volume review, and EPA approves 
your application, your settlement payment will also be reduced by 5%. 

Administrative Order on Consent Omega Superfund Site 
Signature Page 



CERTIFJCA TJON 

I hereby certify, under threat of penalty for having made false statements to the United States 
Government, that the foregoing representations in this Application for Volume Review are true and 
correct to the best of my information and belief. 

Dated: h_cl ). 1 2004 

(Signature) 

\-tc.. ~ J,:, U . 1S '"'""' e< "'7 
(Printed Name) 

(Title) 

(Relationship to company 
or organization) 

De Minimis Offer Letter Omega Superfund Site 
Application for Volume Review- Certification 



Application Form for Volume Review 

If your company or orgaillzation wishes to request a volume review, it must complete this 
form in accordance with the instructions and submit it, accompanied by your company or 
organization's executed settlement signature page, in time for it to be received by the U.S. 
EPA at the address noted in the offer letter no later than 5:00p.m on Friday, May 7, 2004. 

Company Name: Bridgestone/Firestone North American Tire, LLC 

Contact Name: -----~~~~~-~~Y-~~~------------------------------------------------
Contact Title: 

-----~~~~!~-~~~~~-~~------------------------------------------

Street Address: -----~!-~~~!~!-~~~-~~-~~~~~--~~~~----------------------------------
City, State & Zip: 

Telephone Number: _____ !Z~-Z1-~1~-~l61b ______________________________________________ _ 

Fax Number: 
-----!~-~~1~----------------------------------------------

E-Mail Address: -----~~~~p~~-~~~~~-~~~£~--------------------------------------

Error Types. Please check every error type that is applicable to any manifest you would like 
the U.S. EPA to review. Please list each manifest you submit for review on the Manifest Review 
List, using the letter code(s) adjacent to the applicable error type description in the column on the 
Manifest Review List labeled "Error Type(s)." 

D A Data Input Error. The total calculated quantity on one or more manifest(s) do(es) 
not match the data on the Manifest Summary. Please describe the problem for each affected 
manifest, enter the letter code "A" in the Error Type(s) column, and attach a copy of each 
manifest. 

!::! B Generator Identification Error. One or more manifest(s) was or were attributed to 
the wrong generator (i.e., it does not belong to your company or organization). Please describe 
the problem for each affected manifest, enter the letter code "B" in the Error Type(s) column, and 
attach a copy of each manifest. 

D C Other Error. The volume assigned to one or more manifest(s) is in error for a reason 
not covered in one of the above categories. Please describe the problem for each affected 
manifest , enter the letter code "C" in the Error Type(s) column, attach supporting 
documentation, and attach a copy of each manifest. 

De Minimis Offer Letter Omega Superfund Site 
Application Form for Volume Review - Page 1 
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Manifest Review List 

Manifest Date -Manifest# Error Type(s)* Error Description 

9/14/90 89661606 B This location» 7777 Edinger Ave., Huntington Beach» California, 

' . 
was owned and operated by J.C. Penney Co. at the time of 

disposal (Attachment 1 copy of manifest). The sublease 

between J.C. Penney and Bridgestone/Firestone was terminated 

on June 30, 1989. (Attachment 2 is a copy of the Sublease 

Termination Agreement.) Upon termination of the lease, 

Firestone ceased its tenancy and all operations at the store. 

,,,,:,-. < -

- .... I - . 53JJ9 3 

4/10/90 89653379 B This location, 7777 Edinger Ave., Huntington Beach, California, 

was owned and operated by J.C. Penney Co. at the time of 
-

- -· d~sposal (Attachment 3 copy of manifest). The sublease 

between J.C. Penney and Bridgestone/Firestone was terminated 

on June 30, 1989. (Attachment 2 is a copy of the Sublease 

Termination Agreement.) Upon termination of the lease, 

- ---···-········-····-·······----- '----- -----

Firestone ceased its tenancy and all operation at the store. 
-- ~ ··--

Attach additional copies of this form as necessary to list more manifests. If more room is need tor dt::scriptions, use 81/2 .x 11 paper 

* List letter code(s) tor applicable en·or type(s), us prov1ded in upplicution. 

De Minimis Offer Letter Omega Superfund Site 
Application for Volume Review -Manifest List 

. 



Page 2 

Manifest Review List 

Manifest Date Manifest# Error Type(s)* Error Description 

8/10/90 89643827 B This location was not owned or operated by Firestone. 

. (Attachment 4 copy of manifest). The address on the 

manifest, 24518 Lyons Ave., Newhall, CA, 91321 is Freeway 

Chevron and Auto Service (Attacqment 5). At the time 

of the disposal, Firestone did not own or operate any 

retail stores in Newhall. California. An Independent Dealer 

Store may have sold Firestone tires. among other brands 

of tires, but was not owned, operated or controlled by 

Firestone or Bridgestone/Firestone Inc., or Bridgestone/ 

Firestone North American Tire LLC (hereinafter"Bridgestone"). 

Dealer Stores are owned and operated as independent 

businesses and are under no obligation to buy either 

equipment or products from Bridgestone. At no time did 

Bridgestone supply oil or g~soline or any other hazardous 

substance to its dealer stores. At no time did Bridgestone 

have control. ownership, authority or responsibilities 

Attach m.Iditional copies of this fom1 as necessary to list more manifests. If more room is need for descriptions, use 81/2 .x 11 paper. 
* List letter code(s) for applicable en·or type(s), as provtded in application. 

De Minimis Offer Letter Omega Superfund Site 
Application for Volume Review -Manifest List 
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Page 3 

Manifest Review List 

Manifest Date Manifest# Error Type(s)* Error Description 

with regard to waste, or gasoline or waste oil tanks.at 

. 
Dealer Stores, or the contents of gasoline or waste oil 

tanks at Dealer Stores. At no time was Bridgestone involved 

with the disposal of wastes or hazardous substance from 

Dealer Stores, and Bridgestone never instructed, controlled 

or directed Dealer Stores with regard to: (a) how to dispose 

of wastes, (b) who to use for disposal of waste, (c) who to use 

for transport of waste, or (d) where to send wastes for 

disposal or recycling. At no time was Bridgestone involved 

in the day-to-day operations at Dealer Stores, and accordingly, 

at no time did Bridgestone require Dealer stores to perform 

oil changes, formally or routinely inspect Dealer stores, 

demand certain products to be sold, nor require particular 

advertising. (Attachment 6 Firestone Dealership Agreement). 
< 

Judicial decisions in this regard have consistently held 

---····--
_ _ __ that the inde~endent d~aler relationshi~ does not create 

Attach uclditional copies of this tom1 as necessary to list mort manitt:sts. If more room is need for dt:scriptiOll'i, use 81/2 "'- 11 paper 
* L1sr Jcner code(s) tor uppljcable en·or type(s), as prov1ded in applil:uuon. 

De Minimis Offer Letter Omega Superfund Site 
Application for Volume Review -Manifest List 

I 
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Page 4 

Manifest Review List 

Manifest Date Manifest# Error Type(s)* Error Description 

·~a sufficient nexus' to warrant the imposition of arranger 

.. liability11 under CERCLA. GE v. AAMCO Transmissions, Inc., 

962 F.2d 281, 288 (2d Cir. 1992), U.S. v. Arrowhead Refining, 

829 F. Supp. 1078 (D. Minn. 1992), U.S. v. Arrowhead Refining, 

37 E.R.C. 1588-(D. Minn. 1993), Centerior Service Co. v. 

Acme Scra2 Iron and Metal, 104 F. Supp. 2d 729 (N.D. Ohio 

- 2000) (Opinions included in Attachment 7). 
-- ··- ---·-- --- - ---- -- - - ----··-------

- -

. - - --·-· 

- -- --- -- - - - ·- -·- - -- ·~- ------- ---

--

Attach additional copies of this fom1 as necessary to list more manift:sts. If more room is nt:t:d for dt:sl:riptions, usc 81/2 ' 11 paper. 

* List lcner code(s) tor applicable error type(s), us prov1ded iu upplicmiun. 

De Minimis Offer Letter Omega Superfund Site 
Application for Volume Review -Manifest List 
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State e1·CeUiomlt~-+leaHh arui '"'3llaro Agency 
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store No. 1069 
Huntington Center 
Huntington Beach, California 
(TBA) 

SUBLEASE TERMINATION AGREEMENT 

AGREEMENT, dated as of the 30th day of June, 1989, by and 

between J. c. PENNEY COMPANY, INC.~ a Delaware corporation 

(hereinafter called "Landlord"), and BRIDGESTONE/FIRESTONE, 

INC. (successor-in-interest to The Firestone Tire & Rubber 

Company), an Ohio corporation (hereinafter called "Tenant"). 

W I T N E S S E T H: 

WHEREAS, pursuant to a certain Sublease Agreement, dated 

as of June 1, 1983 by and between Landlord and Tenant there 

was demised and leased to Tenant certain premises (the 

"Demised Premises"), situated at 7777 Edinger Avenue, 

Huntington Center in the City of Huntington Beach, County of 

Orange, and State of California, which Demised Premises are 

more fully described in said Sublease Agreement: and 

WHEREAS, said Sublease Agreement was amended by Amendments 

to Sublease dated october 11, 1983 and April 10, 1985; said 

Sublease Agreement as so amended is hereafter called the 

"Sublease"; 

WHEREAS, Landlord and Tenant now desire to have an early 

termination and cancellation of the Sublease; and 

WHEREAS, Landlord and Tenant are duly authorized to enter 

into this Sublease Termination Agreement. 

NOW, THEREFORE, in consideration of Ten Dollars ($10.00), 

the Premises, the mutual covenants herein contained, and other 

good and valuable consideration, the receipt of which is 

hereby acknowledged, Landlord and Tenant do hereby covenant 

and agree as follows: 

1. Termination - Effective Date - Payment, The Sublease 

and any subleasehold 'estate created therein in the Demised 

Premises shall be and the same are hereby terminated and 

cancelled and shall cease and come to an end on June 30, 1989, 

R 11/16/89 
1/22/90 

1 
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(herein called the "EffectJve Oate 11 ). The Sublease shall 

continue in full force and effect until and Tenant shall pay 

rent and other charges due and payable or accruing under the 

sublease up to and includin9 the Effective Date. Landlord 

agrees that the rent payments' and other charges paid by Tenant 

under the Sublease for the ~~sement portion of the Demised 

Premises for the portion of ~the term of the Sublease from 

September 15, 1988 to the Effedtive Date and the rent payments 

and other charges paid by Tenant under the Sublease for the 

first floor portion of the Demised Premises for the months of 

July, August, September l>and October of 1989 shall be 

reimbursed to Tenant, and accordingly, Landlord shall pay 

Tenant in reimbursement of these payments and charges the 

amount of $75. 337.98, in full reimbursement of the rent 

payments and charges for said periods. Payment shall be made 

by Landlord with the delivery of the fully executed copy of 

this Agreement to Tenant. Refer to Exhibit A attached hereto 

for the calculation of this reimbursement amount. 

2. Surrender and Acceptance. As of the Effective Date, 

Tenant surrenders and yields to Landlord, and Landlord hereby 

accepts all and singular and yields to Landlord, and Landlord 

hereby accepts all and singular the Demised Premises described 

in and demised by the Sublease. 

3. Compromise Settlement and Mutual Release, This 

Agreement is a compromise settlement and mutual release 

whereby Landlord and Tenant hereby extinguish their mutual 

rights and claims, arising from their disputes and differences 

as to the rights, duties and obligations each has arising from 

the Sublease of the Demised Premises and any claims for 

workers compensation brought by Tenant's employees working at 

the Demised Premises, except that this compromise settlement 

R 11/16/89 
1/5/90 
1/22/90 



and mutual release shall not pertain to, nor extinguish any 

mutual rights or claims
1 
iarising from any disputes pertaining 

I' to any contamination or clean up costs associated with any 
I, 

waste oil tanks, located, 
, I I, Demised Premises. 

A. Tenant 

or previously removed from the 

it shall not seek any agrees I that 
'I 

indemnification or contti.bution from Landlord for any injuries 
I 

or damages sustained byJTenant•s employees while working at ,, 
the Demised Premises. , i 

' B. Landlord and Tenant each hereto expressly does hereby 

fully, finally, and irrevocably release, remise, and forever 
I 

. ' 
discharge for itself, its successors and assigns of and the 

successors,, assigns, hJirs, executors, administrators, next 

of kin, employees,, I officers, directors, agents, 
I 

representatives, parent ;companies, subsidiaries, affiliates, 
' 

and shareholders of eachl other party hereto, from any and all 

liability, claims, deman~s, rights, suits, actions, causes of 
I 

action, damages, penalties, debts, and claims of damage of 
i 

every kind, nature or character whatsoever, which that pa~ty 
I 

or any one claiming through or under it may have, known or 
I 

unknown, foreseen and:! unforeseen, whether presently in 
'' 

existence or which may 1 arise in the future, stemming from 

their differences arising out of or in connection with the 
I 

sublease pertaining to the auto center located at the Demised 
' 

Premises, except that this compromise settlement and mutual 
. I 

release shall not pertain to, nor extinguish any mutual rights 
II 
I' or claims arising fro~ any disputes pertaining to any 

contamination or 'I . clean up costs associated with any waste 011 
'I 
II 

or · previously removed from the Demised 
:I 

tanks, located, 

Premises. , I 

'I 

R 11/16/89 
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C. This settlement is the compromise of the above 

mentioned disputed claims and shall not be treated as an 

admission of liability by any of th~ parties for any purpose. 

D. This compromise settlement, notwithstanding section 

1542 of the California Civil Code which provides that "A 

general release does not extend to claims which the creditor 

does not know or suspect to exist in his favor at the time of 

executing the release which if known by him must have 

materially affected his settlement with the debtor" shall be 

a full settlement of said dispute claim or cause of action 

except that this compromise settlement and mutual release 

shall not pertain to, nor extinguish ~ny mutual rights or 

claims arising from any disputes pertaining to the waste oil 

tank on the site that has leaked product and contaminated the 

soil surrounding the above subject facility. Such compromise 

settlement shall act as a release of future claims that may 

arise from the above mentioned.dispute whether such claims are 

currently known, unknown, foreseen, or unforseen. Landlord 

and Tenant understand and acknowledge the significance and 

consequence of suc}l specific waiver of Section 1542 and hereby 

assume full responsibility for any injuries, damages, losses, 

or liability that they may hereafter incur for the above 

specified dispute. 

4. Binding on Successors. This Agreement shall inure to 

the benefit of and be binding upon the devisees, executors, 

administrators, successors in interest and assigns of both 

Landlord and Tenant. 

R 11/16/89 

4 



IN WITNESS WHEREOF, Landlord and Tenant have caused this 

Agreement to be duly executed and seal'ed the day and year 

first above written. 

ATTEST: J. C. PENNEY COMPANY, INC. 

BRIDGESTONE/FIRESTONE, INC. 

~By~tft.r 

5 



STATE OF TEXAS ) 
) ss. 

COUNTY OF DALLAS ) 90 
On this the 3<:2# day of ~ , 19~ 

before me, a Notary Public duly authoriied in and for the said 
County in the State aforesaid to take acknowledgments, 
personally appeared MICHAEL LOWENKRON , to be 
known and known to me to be the Director of Real Estate 
Operations of J. C. PENNEY COMPANY, INC., one of the 
corporations described in the foregoing instrument, and 
acknowledged that as such officer, being authorized so to do, 
he executed the foregoing instrument on behalf of said 
corporation by subscribing the name of said corporation by 
himself as such officer and caused the corporate seal of said 
corporation to be affixed thereto, as his free and voluntary 
act, and as the free and voluntary act of said corporation, 
for,the uses and purposes therein set forth. 

IN WITNESS WHEREOF, I hereunto set my hand and 
official seal. 

My Commission Expires: 

~k~ ~otary Public 

STATEOF ~ ) 
(/ JL.r:JJ ) s s • 

COUNTY OF ~(It-- ) 
~~ ~ 90 on this the c>2 0 day of , 19r, 

before me a Notary public duly authori dinaJldfi the said 
county in the State ~oresai t take acknowledgments, 
personally appeared . Cl--1'-- , to me 
known and known to me to be Vice resident of BRIDGESTONE/ 
FIRESTONE, INC., one of the corporations described in the 
foregoing instrument, and acknowledged that as such officer, 
being authorized so to do,~he executed the foregoing 
instrument on behalf of sai~oration by subscribing the 
name of such corporation by Wi!Self as such officer and caused 
the~9~orate seal of said corporation to be affixed thereto, 
as ~ free and voluntary act, and as the free and voluntary 
act of said corporation, for the uses and purposes therein set 
forth. 

IN WITNESS WHEREOF, I hereunto set my hand and official 
seal. 

My Commission Expires: 

6 

"OFFIClAL SEiiL" 
Vicki J. Gombar1 

Notary PubGc, State of Illinois 
My CGmmiiiiOn EMplrtl Aprll17, 1993 
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DEALERSHIP 
AGREEMENT 

. 
' 

AGREEMENT Lefween The Firufone Tire & Rubber Company ("Company .. ) 
•nd ................•....................... of ..........•.•••.......•...•.... ("Dealer") 
deted .......•................... • 

COMPANY'S UNDtRTAKINGS: Corr.peny t..rtby lir.eMel D .. ler to icfe,tify its pl"tmi••• .. ah Firestone clulenhip 
tigm u an 111tt.orind Firetfone Oir•d Dul•r ucording to Compa~>y't publisJ.,ed policy in ef!od from Hrne to time. Company 
9''"" to Duler tt.. ri~l.t to purc"•M Jutll Firufcrte tires, tubes, b.tteries, t.o- e,J 1ufo uunoriet ("TBA") el CoMp1ny 
.... to ofler for wle et Company's Nguler o;rut o .. , •• Prius In efled et .... time of sMpment. Compuy's ule of TBA 
produch st.ell be fNde in 1uord .. itt. tt.. ftrmt ud sonditioros set forth on tt.. r.une tide of tMt Agreement. Compeny 
furf .. er egrets to participate or co-op in Dulor't edverfiti~>g of Company'• liA produch in eccorderoce •ith Compeny't 
publlat.ed policy in effect during tt.. term of tt.is Agr .. -m. 

OEAL£R'S UNO(RlAICINGS: In ccouidoreHon for ft.. foregoing. Duler egrtll to lienor Compeny't ••rr•nfy progrem: 
pro~ide qu11ity tupporfing ur.ius to purr .. uen of firestone TBA product.: u•• itt bert eflorft to "itorously ecf,.erfite and 
prcmcta tt.. tole of Firestone TBA produch: •nd to Nturn ti,.. ret11ll pur~lluet reccrcl&tion infor~n~~tion to, eftd in form 
cleftrmined by, Compafty. Oeeler nuph responsibility for tt.. pleci11g end co~>dition of any ai9n1 fur11isJ.ed by Compuy 
end •t•••• to t..,lcl Cornpeny hermlus by roooon of Duler'a use of tucll tigna. Upon fermi11efio11 of tllia Agreement for any 
roucn, Dealer &grns to im,...clietely dit<or.tinue tl.e 1111 of e11d romove from itt pre,..i~es ell Firestone c:lnlenllip signs end 
ofhtr iclenfific.aficn or enodetioro .. all Cornper•y. Compeny st.ell t.e .. e the right to enter 11pon Duler'a premises to rtmove 
ell flroperfy furnisl.od by Ccmp11ny ... d .11 clu!e"'"ip ti~"'· peinfed or !lft..,.,iM, on ft.. prerr.isea or on or ettect.ed to 
,.;,J.,..., or walla of tl.e building sllo•i~>g &ny iclenflfic.ation of tt.. premisea •ith Compa~>y. 

TERM OF AGREEM(Nl: This At;t1'trntnf sl.•ll ccmmence upon ••ecufioft t..reof '"d co~>finllll Ill effect until fermi· 
nated et llereinefter pro~icluJ. Eitt.er Cornpeny or Duler sl.ell I.e" tl.e el:>.olllfe rigllt, with or .. it .. out c.eute, to terminate this 
Atru,.,.nt upon tbfy [60) d1y1 prior wriHen nc!ice to the ott.er party, in •t.lcll event t!lia centred sllell fermi,..te 11t tt.. 
erod of tucll 60 dey period. In eddition, either perfy may terminate tMt Agree-nf on brtull by the other puty •itll or ,.;tt.ouf 
r>ctiu. Termil>efion of tMa Agreement tllell ipto fuio tel"!!''inete 1ll ott..r contract. or •t.,.ernonh in elect betw .. n tt.. 

.p1rlies, enept Ouler's obligation to pey for lBA prctluch cleli~ered or monies ecl•lftted to Ouler during 1ny term tllis or 1ny 
prior Agreem.,.f It ift effect iflcludi~>g ell ncfu, Mcurity egr .. menh, gu~uentut, pledget, •rod etller promilft evidencit~g or 
securing the obligation or pey,.,.nt tlltr•of. In no •-•m at.ell darnegea of ny "''"" be cl1imed by D .. ler by ree~on 
of Ufletllation punulflt to e:ther of tilt above pro~hiont. 

Thia AGREEMENT ahell be tc•erMd by tile '•"" of the Stete of OMo. The c.o,Jitici'IS on tt.. ,.,.ene side of thia 
Agrument ,,. uprualy mtclt • p11rt t.tnof. Thls Agrnme1>f 11nd Compeny't publlthed poliriea in eflec.t from time fo time 
rcnstitute tile enti,.. ut~denfending bet .. "" Ouler •rod Comp•ny, aftd tt..rt ,,.. no oblig•tioroa, npr•aenfl!fions, promiles, 
or r..onclitions other tt.•n 11 at.ted tho••in. No t"•nge, "'odituticn, or tl•im of wai .. er of &ny term llereof thatl be rnog• 
r.iu~. uupt u •~icluud in writing ,;~;,..d by Ouler and by e Viu President of Company. 
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By .••.....•••...............•...•.•.•••...••••••.•..•. 
District Meroeger 

ACCEPlED: , 
........ ,. ••• 5 ...................................................... " "' • 

Dealer 



liilflm'Zilj®J 
Dealership 
Agreement 

Dated ' 19. 

Issued to 

.... ., ,. .... ~ 

(o.-'llf-) 

............. (Buill-._, 
••••••• * ......... . 

(!ltnMtt Addna) 

Town 

State 

Defe of Original Contract to 

Establish Continuous DealersJdp 

Agreement 

by 

THE FIRESTONE 
TIRE & RUBBER COMPANY 

8AIIoi) 

AKRON, OHIO 44317 

~ ":."" 

TERMS AND CONDinoNS 
OF SALE 

I. ntle to TIA llllrchl..rJ shell ,_ to DNJ., 
F.O.I. po;nt ol shi,-nt. ShippiiiiJ fenM end 
payment fenM an~ In aceotde~~e~~ with c­
pany't published policy In effect at ti1111 of 
shipment. 

2. Prices for TIA an~ in accordanc:e with CMftpallf'• 
retular direct dealer pricet In effect on date 
order it 1hipped. In event thet CMftpany In­
creases lh prices hetween elate of order end date 
of shi,-nt, Dealer may cancel the INien«:e of 
eny umhipped order by prior written notlc:e to 
Compeny. In the ... nt of a price ...dudion, 
price protection shall he In accord•- with 
Compeny's published policy In eRect at time 
of reduction. · 

J. Company may, et ih ditcretton. decll111 to ,.. .. 
cleliverl-. e1apt for cesh, whene- It cle.l'lll 
such decision necetsery or 1clvisaWe. CMftpeny 
shall not be lieble for IIOIMielinry, delay Itt 
delinry, or apportionment of products erde...d 
hereunder ettributeWe to celllll beyollll Cotn­
peny't n~etoneble control. 

4. Dealer 19ree1 to carry In lh nellie, wHftoat 
e1pe1111 to Cornpeny, IIIIUNI!Ce on Itt lllftntory 
of TIA produch sufficient to preted ih lttclebtecl· 
nea to Company. 

5. Deeler shall auume attcl pey any euise, fe1, Of' 
levy by any gOYIImmentel authority upon or lw 
reeson of the manufectun~ or lftlten•l•· the...ol, 
or ih component parh, or ltty aiiH'IIII'IIIIf by 
re- of actual sale whe~t lftlde or the -
thereof. 

6. Fi....tene TIA procluch IN wa"anted agelnst 
defech 111 worimamhip ettcl material, attd •t~illlf 
road hoards ill eccerda11ce with CMftpeiiJ''s the11 
curre11t publishecl ••"antlK. Deeler she II me .. 
ell TBA adjudrnenh in strict accorda- with 
Company's adjustment policy In dect at time 
of ule and adjustment. Competty shall in no 
event he ,..poMible for er cha...-d with 1ny 
adjudment made by Dealer whic~ is contrary 
to er etherwi11 without Compeny'1 policy. 

7. This contract shall not contfitute De1ler an 
Agent of Conlpany for any purpoll whattoe"'· 
Dealer ag,... not to ••hibit Flmtone TIA produch 
1t any freda show, fair, or npot!fion witheut the 
e•prett consent of CMftpeny. Deeler shall not 
represe11t to er do any act which c:euld ca­
•ny third porty to rea10111bly hell•" tat Dealer 
is en Agent of Conlpany. • 



e-

,u.,n a.._ va vauuu .. .ru .. \,V.i.,. .1 n.n.\.. .t .l V .t.:> .l .1\.DJ...l;).tt 

DAT£ Of THIS CONTR.Acr CONTINUOUS DIREC"' 'EALERSHIP I . , 
Dinn Dnler npreMDtl dlat It 1111m1 Direc1 Dnl~r llllthet" npreMDU dlar lc 

~-.,.,.., will bud~ the followioa I'~ Order I will purchase from faresroae die fol· 
Nt~m« TllA prodllCD: lotoriq uoual dollar YOiume ol TllA 

producu: 

Buwn Pine Ynt I Subtequeer Year • 

N~~m« Tirel "' Tubet Paueusu 
Sir.,, Truck 
AIUn11 Farm Tractor ll JmplemeDt 

Zll R.eueadJ 
TMN COJtt Batteries 

Brake l.iAlq 

COIIflly. .SIM« .Appliances. 1V A Radio 
Other H ll A. Supplies 

R. Jl. D. Repair Mat1 ll Camelback N.,.hw. Frot~~ 

DUtrkl 
Print:i;M a.,,;,,, 

01/i&tt Rtllltml for Ch-gtt 
I Arm. Vol • .All Dflll. T11e of BfliiJi•g 

T,.,.Uwy T,.,.Uor, No. 01111111 .AWiiU.hltt No. Closed on Conlr~&l 
Silks_, N~~mbw. M11ke of C11r, T,..,el, Trmor M11ke of G111oline 

Rt~U.ees (Ftw'W'Wr Dttlllttr) ' 

lt~t~oieel B:y 
Wrire ·Spegal llflll(ln to Dimln Muqer alvloa servlcn Dealet" it equipped 10 reader. 

Auach ordu for alps, unouocesaeot campaiao, merchandisioa arvice, etc. 

.......... (PJUNT INfORMAnON) (SE. ... D STVB TO HOM£ OFFICE) 

-~··············· 
••• , ................. , •••••• $ •••• , ................. ) ....... ~~ 

liJfh)j-)IQ WI DEALERSHIP. AGREEMENT 
AGREEMENT between The Firestone Tire & Rubber Company ("Company") 

and ................. -.. , ......... _ ......... of _ , ...... , , ........ _ . . . . . . . _ ("Dealer") 
dated ....... -:-....... :~.· .... ~:--

COMPANrs UNDERTAKINGS: Compeny hereby lice111ea Dealer to Identify its premises with Fireato.ne dulenhip 
1ig111 •• en euthorized Firestone Direct Dealer according to Compeny's published pofic:y in effect from time to time. Company 
9renh fa Dealer the right to purchne such Firestone tires, tubes, batteriesi home and euto occeuories ("TBA") as Compeny 
h.s to offer for ule at Company's regular Direct Duler Prices in effect at the time of shipment. Company's sale of TBA 
products ahall be made in accord with the terms end conditions set forth on tha revetu aide of this Agreement. Compeny 
further egrees to p.rtic:ipete or co-op in Dealer's advertising of Compeny's TBA procluch In accordance with Compeny's 
published policy in effect during the term of this Agreement. · 

DEALER'S UNDERTAKINGS: In consideration for the foregoing, Dealer agrees to honor Compeny's werTenty program: 
provide quality supporting services to purc:hesen of Firestone TBA procluch: 11111 ih best efforts to vigorously advertise end 
promote the Nle of Firestona TBA proclucts; end to retum tire retail purchaser recordation lnformetion to, end in form 
determined by, Compeny. Dealer ec:c:eph responsibility for the piecing e!ld condition of any signs furnished by Compeny 
end egrees to hold Company hormleu by reason of Dealer's' use of such signs. Upon termination of this Agreement for any 
reason, Dealer egreu to immediately discontinue the 11111 of end remove from ih premise& ell Firestone deelenhip signs end 
other identification or easocietion with Company. Company shell h.eve the right to enter upon Dealer's premises to remove 
ell prop.rty furnished by Compeny and ell dealenhip signs, painted or otherwi1e, on the premisas or on or attached to 
wi!ldowa or wells of the building showing any identification of the p111miaes with Comp.ny. 

TERM OF AGREEMENT: This AgnHiment aha II commence upon eJecution hereof end continue in effect . until fermi· 
111ted es hereinefter provided. Either Compeny or Deeler aholl have the absolute right, with or without c:euse, to terminate this 
Ag,..llltlnt upon aidy (60} deys prior written nofica to the other party, In which event this contract thell terminete ef the 
end of such 60 dey pariod. In addition, either party mey terminate thit AgnHiment on breech by the other party with or without 
notice. Termination of this Agreement shall ipso fecto terminate ell other contracts or agreemenh in effect between the 
pertiea, eacept Dealer's obligation to pay for TBA products delivered or monies advencad to Dealer during eny term this or eny 
prior Agreement it in efFect including ell note1, 1ecurity egreemenh, guerentees, pledges, and other promises evidencing or 
NC:uring the obligation or peyment tllereof. In no event ahell damages of eny neture be claimed by Dealer by reason 
of cencallation punuent to either of the above provisiona. 

lllis AGREEMENT shell be governed by the laws of the State of Ohio. The conditions on the reverse side of this 
Agreement ere e•pre11ly mede a p.rt hereof. This Agreement end Company's published policie1 in effect from time to time 
co111titute the entire undentending behoreen Dealer end Company, e!ld there ere no obli9ofions, representations, promites, 
or co!lditiolll other than •• stated therein. No change, modillution, or claim of walqr of any term hereof 1hall be recog­
llbed, eac.pt et evidenced In writing tigned by Dealer end by e Vice Pre1ident of Compeny. 

I 

THE FIRESTONE TIRE & RUBBER COMPANY ' • AKRON, OHIO 44317 

I 
By .......... . 

RETAIN AT DISTRICT OFFICE ACCEPTED: 

. ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... 
District Manager 

I 

Dueler 

·····~· 



. , 

DATE OF TillS CONTR.ACI' 

Oll'fiKs 
N11rtU 

BusitNn 
N~~t~U 

s,.,.,, 
AJJ,.IIsl 

T,_ 
z;, 
CiHJ11 

co-ly ~~~~~~~ 

R.F.D. 
Nllfllbllr' F,_ 

DisW&I 
OfJi&~~ 

T ,.,.;,0'1"'1 T nril0'1"'1 
St~le~ttum N llfllbw. 

I nt~oitd 87 

(PJUNT INFORMAnON) 

.. 
DATE OF ORIGINAL CONTRACI' TO ESTABIJSH 
CONTINUOUS DIRECI' DEALERSHIP 

Di.rea Dealer :.J:""""" chat il IDitfal Diten Dealer f\ll'ther npreseAa chat It 
will b&Ddle the fol owiDI Fi.rea- Order I 'Will purchase from firncoae lbe fol· 

TBA prodw::a: IDwloa aooual dollar volume ol Tilt\ 

FirM Yew I 
produca: 

Subtequnt Year !I 

Tires & Tubes Passeoser 
Truck 
Fann Tractor lk lmplemeo'C 
lletreads 
Batteries 
Brake Lini.Ds 
Appliances, TV 6: Radio 
Other H 6: A Supplies 
Repair 1\lat'l lk Camelback 

Pnnli,al B11siness 
Re11sons for- Ch~~nge 
T7-pe of 811ilJing .,.,,, Vol. All De-pis. 
No. 011tlets Avllilllble a.ro. CloseJ on Cont,.llll 
Milke of c.,., Tt"'ldt, Tr11dor- Milke of G111oline 
R''lllc111 (F-w De11lw) 

Wdce Special ltepon to Dinria M ... aaer IJiviol services Deaier il equipped 10 rnder. 
Anacb order for 1i1DJ, ..,oouocemeot (llmpa.ip, l!lerchud•siol service, etc. 

,,. , .....•...••.••.•••••.........•.•. , .. 



J 

lmmtll®l 
ASSOCIATE DEALERSHIP AGREEMENT 

AGREEMENT, between authorized Firestone Supply Point Dealer, ................. . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . of .................................. . 

\::~:!raree;,~;;~r~·):~v~~i·n~j th~ ·,·upply. ~~ ·Fi~~ri~."~ ~fre~.· t~b~~.· i,~ti~;i~~.· ~~·d.~~~ 
accessories (TBA). 

1. Supply Deeler •tree• fa supply Auocl•te De•l•r Ita needa of Fi ... rt- TIA procluch in nconl•nce with Supply De•l•r'a 
pricea •nd delinry terma in effect on cl•te of ahipment. Supfly D .. ler'a price• •nd clelinry terma .,. subject to ch.nge without 
notice. H pricea .,. •d,.nced, AllocJ.te De•ler mey cence the b.l•nce of •ny unahippecl order on prior notice to Supply DNier. 
Supply De•ler mey, •t ita election, decline fa clelinr procluch eacept for ceah. 

2. Subject to •pprovel of The Fired- n,. I Rubb.r Compeny, Asaoci•te o..r., will b. •uthorlncl fa lclentify ita premi ... 
with •uthoriaed Firestone Anoci•fe De•lenhip aitna In •cconl with the publiahecl policy of thet Compeny. Auoci•te Deeler 
liMY •lao perticipete in •II •dnrtiaint •nd prornotionel b.nefih of •n •uthori .. d Fi,.rtone Alloci•te DNier. 

J. In conaideretion of the fo,.goint. Asaoci•t• De•ler .,,... to honor Fi ... rtone'a published product w•rr•nty policy In effect 
from time to time in tfrict •ccord•nce with ita tenna, end fa supply qu•lity aupportint Mrvicea to Nt•il purch.Mn of Fi,..._ 
TIA procluch. 

4. Thia Agreement cloea not conrtitute Auoci•te DNier •n Atent of Supply De•ler or of The Fi ... rtone Ti,.& Rubb.r Company. 
It ia not trensfer•ble or •nitnable, •ncl ia terminable by either p•rfy on thirty (30) cl•ya prior written 110tice fa the other perty, 
without li•bility of one perty fa the other, ••cept for peyment for procluch aold encl delin..cl • 

... . ... . . ... . .. . . .. ·to~~;·················· · · · · · · · · · · "A~,.,~~~.-,;J ;;,:.~~~~ s;;;;r ;~;;,; D.;a;;; · · · · · · · · · · · 
............. -,;~.;~~~ -~;;,;~ ;;.:.;;; ................ . 

····•······················••······•···········••••·•·•·•····••··••••••·····•······· .••.....••.••..••....•.••..........•...... 

FIRESTONE T.B.A. SALES AND MERCHANDISING ESSENTIALS (Order Form) 

0 •T.B.A. SALES AND SERVICE DATA BOOK 
Fim year's subscriptioo, iDcludes binder, iadez, 
revisioos. 

Above subscripdoas will be automadcaUy reaewed each year ia 
February unless caDc:eled. 

Ship 1D ----::::---::-:---:::---:--:----­
fina N- ·PlaN PriM 

~ • ---~~-=~~~~~----­lapplr Pow • P- PriM 

car --------lll ........ ---

Dealer lupplr PDIDI 
Sipanue -----------------------Dealer Slpanan ---

5709 ilco'. J-75 etDisulc-c 10 ornar~ 111111 forward S.1175X ro Aluoa for lhae suhlcrlpd-) DUPUCA'111 (JlefUrll CD SuppJr Polor) ...•...........................•.......••..•.•••..••.••.••....•••...••.................••....•..........•........................ 

!DATE OF 'nUS CONTJlACJ" ----------- DATE OP FIRESTONE ASSOCIATE CONTJlACJ" TO ESTABUSH 
CONTINUOUS DEALEilSHJP 

Auociar~ Dealer repreeo_a_lha:-,-,--J=-o'"'lr'"'la-:1,--,, _ __,Aaod---::-ar-~-Dn=--:1,-~r-rep--reHDa &hac h~ wlll 

Ow~~iN--~====::::::::::::::~~::~~ 
B.w-
N~~ -------------------------------------
Su·eer Adcbeu 
or JL.F.D. No. 

Zi 

Tow. ------------------------- ~~-L---
Couory --------------------'"~'1111~ 

~~P-~_o_r ________________________________ __ 

S1recr .AAIII.-

Tow. 

Diaricr 05ce 
TttrilOI"T 
SalesmOUo 

Temrory 
Nwobcr 

h~ will heodle followiq Order purchue from Firaroae &he followiq aaooaal 
.Fir- T8A produca: t dollu YOiume of TBA produca 

Tires I< Tubn p._llft 
Tnadr 

Brake Uouaa 
Apphaoc-es, TV, oil lledio 
Other H llr A Suppha 
Repair Mal'l llr Camelback 
PRINCIPAL BUSINESS 

Pim Year I Subsequeor Yn. I 

REASON FOR OIANG.aE~~;:::=====~~ TYPE OF BUILDING '""' ANN. VOi.. ALL DEPTS. 
NO. OUTLETS AVAILABLE ---- __ -NO. O.OSED ON CONTRACT:_-===== 
MAKE OF CAR.._.~UCK. TRAcr<>R MAKE OF GASOUNE 

REPLACES (FOllMER DEALER) _ --------.,--.,---..,.-.......,... 
Wri1c Special Repon 10 Daouan Ma~>aaer ai•il>l RrYitct Auociarc Dealer u equipped ro 
n:ader. Anacb order for Ji8ftl, &DDouoccmeal ('&mP••P. merch•odaaiaa tcrYice, etc. 
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GENERAL ELECTRIC COMPANY, 
Plaintiff-Appellant, 

v. 

AAMCO TRANSMISSIONS, lNC.; Cen· 
tral Albany, Jnc.; Robert Fowler, (for· 
merly doing business as A & B Avco); 
A & B Service Center, (successor to A 
& B Avco); Sylvester Brackett, doing 
business as Brackett's Sunoco Station; 
Charles Smith, doing business as 
Smith's Automotive and Charles H. 
Smith's Aut.o Repairing, (formerly do· 
ing business as Charlie Smith Texaco); 
Harry Malone, doing business as 
Chick's Sunoco, (formerly doing busi· 
ness as Chick's Auto Sel"'·ict> and 
Chick's GuiO; Colonie Import Distribu· 
tors Ltd.; John H. Ellsworth, doing 
bu~iness as Gulf Service Station; 
George's Mobil Mart; James Morgan, 
doing business as Jim's Northway .o\rco 
Service Station; Latham Auto Lab, lnc. 
and Latham Mobile Mart; Lehmann's 
Garage; Marshall's Garage, Jnc.; Allan 
Kowsky; Park Tire Sales and Senice 
Center; Two World Tires; Ronald J. 
Giui, doing business as Ron's Senice 
Center; Richard B. Tullock. doing busi· 
ness as Tullock's Ser,'ice Station; Gulf 
Oil Company; Shell Oil Company and 
Atlantic Richfield Company, Defen· 
dants, 

Gulf Oil Company; Shell Oil Company 
and Atlantic Richfield Company, 

Defendants-Appellees. 

No. 933, Docket 91-7980. 

United States Court of Appeals, 
Second Ca·cmt. 

Argued March 8, l 992. 

Decided May 13, 1992. 

Judgment debtor brought action 
agamst oil companies and their service sta· 
tion tenants to recover rontribution for re· 
sponse costs for cleaning up site of waste 
motor oil disposal. The United States Dis· 
trict Court for the NortJ-,ern District of 
New York, Con. G. Cholakis, J., ent.ered 

summary judgment in favor of companies. 
Judgment debtor appealed. The Court of 
Appeals held that oil companies were not 
"arrangers" of disposal of their service sta· 
tion tenants' waste oil and, therefore, were 
not liable on that basis. 

Affirmed. 

1. Health and Environment ¢::::>25.5(5.5),' 
Oil companies were not "arrangers" of 

their service' station tenants' disposal of 
waste oil and, therefore, were not liable on 
that basis under CERCLA, even if compa· 
nies had ability or opportunity to control 
the disposal, and even though companies 
leased underground storage tanks to ten­
ants, sold virgin motor oil to them, and 
exercised control over certain aspects of 
tenants' businesses; companies had no obli· 
gation to exercise control over disposal of 
waste oil. Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980, § 107(a)(S), 42 U.S.C.A. 
§ 9607(a)(3). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. Health and Environment ¢::::>25.5(5.5) 
Mere existence of economic bargaining 

power which would permit one party to 
impose certain terms and conditions on an· 
other does not itself create obligation un· 
der CERCLA. Comprehensive Environ· 
mental Response, Compensation, and Lia­
bility Act of 1980, §§ 101 et seq., 107(a)(8), 
42 U.S.C.A. §§ 9601 et seq., 9607(a){3). 

3. Health and Environment ¢::;25.5(5.5) 
Although arranger liability under 

CERCLA can attach to parties that do not 
have active involvement regarding timing, 
manner, or location of disposal, there must 
be some nexus between potentially respon· 
sible party and disposal of hazardous sub­
stance. Comprehensive Environmental Re· 
sponse, Compensation, and Liability Act of 
l 980, § 1 07(a)(8), 42 U .S.C.A. § 9607(a)(3). 

4. Health and Environment ¢::::>25.5!5,5) 
Congress employed traditional notions 

of duty and obligation in deciding which 
entities would be liable under CERCLA as 
arrangers for disposal of hazardous sub-



282 _ 962 FEDERAL REPORTER,- 2d SERIES 

stances. Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980, § 107(a)(3), 42 U.S.C.A. 
§ 9607(a)(3). 

5. Health and Environment ~25.5(5.5) 
Factors which make owner or operator 

responsible party do not apply with equal 
force in determining arranger liability un­
der CERCLA. Comprehensive Environ­
mental Response, Compensation, and Lia­
bility Act of 1980, § 107(a)(l-4), 42 
U.S.C.A. § 9607(a)(1-4). 

6. Health and Environment e=>25.5(5.5) 
Oil companies could not be held liable 

under CERCLA on theory that they aided 
and abetted their service station tenants' 
disposal of waste motor oil; nothing indi­
cated that companies gave assistance or 
encouragement to the disposal or that they 
had knowledge of breach of duty concern­
ing disposal of the oil. Comprehensive En­
vironmental Response, Compensation, and 
Liability Act of 1980, § 101 et seq., 42 
U.S.C.A. § 9601 et seq. 

Daniel R. Solin, Solin & Breindel, New 
York City, for plaintiff-appellant. 

Michael A. Smith, Chevron, Houston, 
Tex., for defendant-appellee Gulf Oil Co. 

Scott A. Barbour, McNamee, Lochner, 
Titus & Williams,Albany, N.Y., for defen­
dant-appellee Shell Oil Co. 

David K. Floyd, Phillips, Lytle, Hitch­
cock, Blaine & Huber, Buffalo, N.Y., for 
defendant-appellee Atlantic Richfield Co. 

Before: CARDAMONE and ALTIMARI, 
Circuit Judges, TELESCA, District Judge.• 

PER CURIAM: 

INTRODUCTION 

Plaintiff-Appellant, General Electric 
Company ("General · Electric"), appeals 
from the decision of the United States Dis· 

*Honorable Michael A. Telesca, Chief Judge, 
Umted States District Court for the Western 

trict Court for the Northern District of 
New York (Con. G. Cholakis, Judge) grant­
ing summary judgment in favor of defen­
dants-appellees, Gulf Oil Company 
("Gulf"), Shell Oil Company ("Shell") and 
Atlantic Richfield Oil Company ("ARCO"), 
and fro!Jl a subsequent Order, entered Sep­
tember 17, 1991, which directed the entry 
of partial' final judgment in favor of Gulf, 
Shell and ARCO (collectively, "the oil com­
panies")~ pursuant to Fed.R.Civ.P. 54(b). 

This action arose out of a previous cost 
recovery action in which the appellant, Gen­
eral Electric, was a defendant. That ac­
tion, State of New York v. Wray, et al., 
No. 83-Cz-1621, was filed in 1983 and 
amended to include General Electric in 
1984. In Wray, the State of New York 
("the State") alleged that between 1975 and 
1980, H. Eugene Wray and Albany Waste 
Oil (collectively, "Wray") transported vari­
ous hazardous substances from General 
Electric's and other defendants' facilities to 
a storage site on Waite .Road ("the Waite 
Road site''). The State claimed that haz­
ardous wastes stored at the Waite Road 
site, which was located on freshwater wet· 
lands, had leaked into the surrounding soil, 
surface water and groundwater. The State 
sought, t~rough the provisions of the Com­
prehensh-:e Environmental Response, Com­
pensation and Liability Act ("CERCLA"), 
42 U.S.C. § ·9601, et seq., to hold the defen­
dants liable for the response costs that had 
been and would be incurred in an effort to 
clean up the Waite Road site. 

On June 7, 1990, the State, General Elec­
tric and most of the other defendants 
agreed to settle the Wray action by enter­
ing into a Consent Judgment. The Consent 
Judgment provided that General Electric 
would undertake and fund the clean-up of 
the Waite Road site in accordance with a 
Remedial Action Plan, but permitted Gen­
eral Electric to pursue a subsequent contri­
bution action against any potential defen­
dants that did not participate in the Con· 
sent Judgment. General Electric alleges 
that it has spen't over 1.6 million dollars in 

District of New York, sitting by 'designation. 
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performing the remediation that it agreed BACKGROUND 
to undertake in the Consent Judgment. 

On June 18, 1990, General Electric exer· 
cised its right to seek contribution by filing 
this action against thirty individual service 
stations, which it alleges arranged for the 
disposal or transport of waste oil stored at 
the Waite Road site. On December 10, 
1990,, General Electric filed an amended 
complaint, adding Shell, ARCO and Gulf as 
defendants. General Electric alleges that 
the oil companies, who leased service sta­
tion facilities and sold petroleum products 
to some of the service station defendants, 
are liable under CERCLA for response 
costs incurred by General Electric in the 
clean-up of the Waite Road site. 

General Electric seeks to hold the oil 
companies liable under CERCLA as entities 
that arranged for the disposal or treatment 
of a hazardous substance, namely waste 
motor oil that was stored by dealers at 
serv1ce stations they leased from the oil 
companies. See 42 U.S.C. § 9607(a)(3). 
Following extensive discovery, the oil com· 
panies moved for summary judgment. In a 
decision rendered from the bench, the dis­
trict court stated that 

G.E. maintains the legal standard is that 
the party sought to be held liable need 
only be shown to have the opportunity or 
authority to control the place or manner 
of disposal, which apparently means if 
the parties could have arranged for the 
disposal of waste, that party may be 
liable as an arranger. This, in the 
court's judgment, is not the standard. 
Here, even assuming the oil· companies 
could have directed the dealers to dispose 
of their wastes in a particular manner, 
the record is undisputed that the compa· 
nies did not do so. 

(A-37-38).1 Thus, the district court con­
cluded that the oil companies were not lia· 
ble as "arrangers" under CERCLA, and 
granted their motion for summary judg­
ment. This appeal followed. 

1. Cllallons to (A-_) are references to the Joint 
Append1x on appeal. 

From 1953 until 1980, H. Eugene Wray 
owned and operated a waste oil business in 
the Albany, New York area. In 1977, 
Wray hired Scott A. Fayville, who was 
Wray's only employee, and together they 
picked up waste oil from several major 
corporations, including General Electric. 
In addition, they scavenged waste oil from 
over one hundred local automobile dealer· 
ships, garages and service stations. Three 
of the dealers that allegedly allowed Wray 
and Fayville to pump and carry away waste 
oil from their stations' storage tanks were 
Sylvester Brackett, Harry Malone (doing 
business as Chick's Service Station) and 
James Morgan (doing business as Jim's 
Northway). All three dealers are named as 
defendants in this action. 

Each of these dealers had a relationship 
with one of the oil company defendants.2 

Although their relationships differed some­
what in detail, they were fundamentally 
the same in all respects material to this 
action. Each of the dealers entered into a 
detailed lease agreement with his respec­
tive oil company, which provided for the 
lease of service station premises and equip­
ment. The leased equipment included, in 
each case, an underground tank used for 
storing waste motor oil until it was dis­
posed of. The dealers also agreed, either 
in lease agreements or supplemental agree­
ments, to maintain the premises in a cer­
tain manner, keep specific minimum hours 
and purchase minimum amounts of their 
respective oil company's products. Al­
though it appears that in some cases, the 
dealers were not required to purchase only 
those products manufactured by their re­
spective oil companies, at least one dealer 
believed he was required to do so, and all 
three of the dealers testified that they in 
fact purchased petroleum products sold at 
their stations solely from their respective 
oil companies. 

Each lease or supplemental agreement 
set forth specific lessor-dealer responsibili-

2. The relationships between the dealers and the 
oil companies were as follows: Sylvester Brack­
ett-Gulf; Harry Malone-Shell; James Mon­
roe-ARCO. 



284 962 FEDERAL.·REPORTER, 2d.SERIES 

ties for the maintenance and upkeep of the 
dealer's service station. For example, in 
its agreement with Mr. Monroe, ARCO r:e­
quired the dealer to perform daily or week­
ly maintenance and checks on the under­
ground gasoline storage tanks. ARCO 
also required that the dealer make sure 
that the underground tank used for storing 
waste oil "is emptied as required and that 
the piping to the tank is kept free of waste, 
etc." Similarly, in a .document entitled 
"Lessee's Maintenance Obligations," Shell 
required Mr. Malone to ·~empty [the] waste 
oil tank." Gulf made no reference to the 
waste oil tank in its agreeme~t with Mr. 
Brackett regarding their respective mainte­
nance responsibilities. 

In accordance with the terms of their 
lease and supplemental agreements, the oil 
companies encouraged their dealers to sell 
gasoline and motor oil at competitive prices 
and conducted periodic inspections to en­
sure that the station premises and equ'ip­
ment were clean and well-maintained. All 
ttiree lease agreements did, however, c~n­
tain a clause providing that the dealers 
remained independent businessmen.' ·The 
clause in Shell's agreement with Mr. Ma­
lone typifies the· language found in each of 
the leases. It provides that 

[n]othing in this lease shall be construed 
as reserving to Shell any right to exer­
cis~ any control over, or to direct in any 
respect the conduct or management of, 
the business or operations of Lessee on 
the premises, but the entire control and 
direction of such business and operations 
shall be and remain in Lessee, subject 
only to Lessee's performance of the obli­
gations in this Lease. 

(A-415; A-179; A-1308). 

As part of their service station opera­
tions, each of the dealers during at least 
some of the period covered by this action, 
performed oil changes and provided repair 
services for customers. Dirty oil from en­
gine crank cases was removed from the 
automobiles and stored in underground 
waste oil storage tanks until it was re-

' ' 
3. Waste oil scavengers came to the dealers' sta-

tions periOdically to remove the waste 011 from 
the storage tanks. None of the dealers ever 

,. 
moved from the premises by waste oil sca­
vengers.3 The dealers replaced the used oil 
with virgin motor oil manufactured by their 
respective oil companies. Some of the deal­
ers purchased this oil directly from the oil 
companies, while others purchased it from 
a "jobber" or middleman. While the oil 
companies encouraged their dealers to pur­
chase and sell as much of their petroleum 
products as possible, none of the oil compa­
nies required their dealers to perform oil 
.!changes. ' 

Although the oil companies' representa­
ti~es periodically insp~cted the waste oil 
tanks _and other equipment leased to the 
dealers, none of them made any recommen­
dations to their dealers regarding the prop­
er way to dispose of waste motor oil, a~d 
none of them participated in the decision of 
how,·when or where to dispose of waste oil. 

DISCUSSION 

(1] The primary issue that faces us in 
this appeal is whether the oil companies 
arranged for the disposal of hazardous 
waste pursuant to 42 U.S.C. § 9607(a)(3). 
In· granting the oil companies' motion ·for 
summary judgment, the district court de­
termined that it was undisputed that the oil 
companies had . not directed the dealers to 
dispose of the waste oil in any partic1,dar 
manner, and in fact that "the responsibility 
for making arrangement for the disposa~ of 
the waste was left totally to the dealers." 
(A-38). 

On appeal, General Electric contends 
that the district court erred in holding· that, 
in order to be liable as arrangers, the oil 
companies must have been actively- in­
volved in the timing, manner or location of 
disposal. Appellant argues that, in light of 
CERCLA's. broad scope, this court should 
interpret arranger liability to include those 
who have the ability or authority to direct 
or control the disposal of hazardous 
wastes, even though they never partici­
pated in the actual decision of how or 
where to dispose of them. Under this 
much broader standard, appellants urge 

paid the scavengers for r_emovmg the oil, nor 
d1d they receive payment for permilling the 
scavengers to remove 11. 
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that a genuine issue of material fact exists 
as to whether the oil companies' allegedly 
pervasive control of the dealers' day-to-day 
activities gave them the authority to influ­
ence the dealers' waste disposal practices. 

As this appeal comes to us on the district 
court's grant of summary judgment in fa­
vor of the defendants-appellees, we must 
engage in a de novo review of the record. 
We will affirm the district court only if we 
agree that there is no genuine issue as to 
any material facts, and that the appellant is 
entitled to judgment as a matter of law. 
B.F. Goodrich Co. v. Murtha, 958 F.2d 
1192 (2d Cir.l992). 

A. CERCLA's Statutory Scheme: 

CERCLA is a broad, remedial statute 
enacted by Congress in order to enable the 
Environmental Protection Agency (the 
"EPA") to respond quickly and effectively 
to hazardous waste spills that threaten the 
environment, and to ensure "that those re­
sponsible for any damage, environmental 
harm, or injury from chemical poisons bear 
the costs of their actions." S.Rep. No. 848, 
96th Cong., 2d Sess. 13 (1980), U.S.Code 
Cong. & Admin.News 1980, 6119, reprint­
ed in 1 CERCLA Legislative History at 
320. Under CERCLA, the EPA is autho­
rized to undertake remedial efforts to clean 
up hazardous waste spills and, where an 
"imminent and substantial endangerment 
to the public health exists," to take legal 
action in order to compel potentially liable 
parties to undertake their own private 
dean-up efforts. Murtha, 958 F.2d at 
1196; 42 U.S.C. § 9606(a). 

In enacting CERCLA, Congress estab­
lished four groups of responsible parties, 
all of whom are liable regardless of intent, 
and provided a limited number of narrowly 
constructed defenses to CERCLA liability. 
42 U.S.C. § 9607(a) and (b). Through this 
scheme of liability Congress envisioned a 
system that would permit the EPA to re­
coup its costs from a source of funds other 
than the taxpayers. It was Congress' in­
tent that CERCLA be construed liberally in 
order to accomplish these goals. Murtha, 
at 1198. 

In order to establish a prima facie case 
of CERCLA liability, a plaintiff must prove 
that (1) the defendant is a responsible party 
as defined by section 9607(a)(1H4); (2) that 
the site at issue is a "facility" as defined by 
section 9601(9); (3) that there has been a 
release of hazardous substances at the fa­
cility or that such a release is threatened; 
(4) that the plaintiff has incurred response 
costs in connection with that release; and 
that (5) the costs incurred and the response 
actions taken conform to the National Con­
tingency Plan set up under CERCLA. /d. 
at 1198. 

Under CERCLA's liability provision, re­
sponsible parties include generators of haz­
ardous waste, present or past owners at 
the time of disposal of facilities where haz­
ardous wastes are disposed of, transporters 
of hazardous wastes, and those who ar­
range for the disposal or transport of haz­
ardous waste. 42 U.S.C. § 9607(a); Mur­
tha, at 1198; Florida Power & Light Co. v. 
Allis Chalmers Corp., 893 F.2d 1313, 1317 
(11th Cir.l990). The only issue raised on 
this appeal is whether the defendants-ap­
pellees are liable as entities that arranged 
for the disposal of a hazardous substance. 

B. Arranger Liability Under .§ 9607(a)(3): 

Section 9607(a)(3) provides that, 
any person who by contract, agreement, 
or otherwise arranged for disposal or 
treatment, or arranged with a transport­
er for transport for disposal or treat­
ment, of hazardous substances owned or 
possessed by such person, by any other 
party or entity, at any facility or inciner­
ation vessel owned or operated by anoth­
er party or entity and containing such 
hazardous substances, 

shall be liable for any necessary response 
costs consistent with the National Contin­
gency Plan. Disposal, as it is used in sec­
tion 9607, is statutorily defined. See 42 
u.s.c. § 9601(29); 42 u.s.c. § 6903(3). 
Likewise, the terms "hazardous sub­
stance," "facility," and "treatment" are all 
expressly defined by Congress. See 42 
U.S.C. § 9601(9), (14), (29). Congress has 
not, however, provided a definition for the 
phrase "otherwise arranged"-the term 
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which is critical to a determination of the 
appellees' liability for response costs in­
curred by the appellant in connection with 
the Waite Road site. See Florida Power & 
Llgkt, 893 F.2d at 1317. 

Appellant, General Electric, urges this 
court to read the phrase "otherwise ar­
ranged" to include those entities that had 
the ability or authority to control the waste 
disposal practices of a third party, even 
though they never took part in the decision 
of how, when or where to dispose of the 
hazardous substance. General Electric ar­
gues that this interpretation of section 
9607(a)(3) is entirely consistent with CERC­
LA's broad, remedial structure, and would 
satisfy Congress' goal of ensuring that 
those responsible for environmental con­
tamination shoulder the cost of its clean-up. 

[2] The appellant's argument is appeal­
ing, but this court cannot conclude that by 
enacting § 9607{a)(3), Congress intended to 
hold any entity that merely had the oppor­
tunity or ability to control a third party's 
waste disposal practices liable as an entity 
that "otherwise arranged for" disposal or 
transport of hazardous waste. While "per­
sons cannot escape liability by 'contracting 
away' their responsibility or by alleging 
that [an] incident was caused by the act or 
omission of a third party[,]" the mere exist­
ence of economic bargaining power which 
would permit one party to impose certain 
terms and conditions on another, does not 
itself create an obligation under CERCLA. 
See New York v. General Electric Co., 592 
F.Supp. 291, 297 (N.D.N.Y.1984). 

[3, 4] Although arranger liability can 
attach "to parties that do not have active 
involvement regarding the timing, manner 
or location of disposal," CPC Internation­
al, Inc. v. Aerojet-General Corp., 759 
F.Supp. 1269, 1279 (W.D.Mich.1991), there 
must be some nexus between the potential­
ly responsible party and the disposal of the 
hazardous substance. See id. at 1278; see 
also Murtha, at 1199. This nexus is prem­
ised upon the potentially liable party's con­
duct with respect to the disposal or trans­
port of hazardous wastes. 42 U.S.C. 
§ 9607(a). In other words, Congress em­
ployed traditional notions of duty and obli-

gation in deciding which entities would be 
liable under CERCLA as arrangers for the 
disposal of hazardous substances. Accord­
ingly, this court concludes that it is the 
obligatwn to exercise control over hazard­
ous waste disposal, and not the mere ability 
or opportunity to control the disposal of 
hazardous substances that makes an entity 
an arranger under CERCLA's liability pro­
vision. 

Almost all of the courts that have held 
defendants liable as arrangers have found 
that the defendant had some actual involve­
ment m the decision to dispose of waste. 
E.g., United States v. Bliss, 667 F.Supp. 
1298, 1306 (E.D.Mo.1987) (defendant had 
"ultimate authority for decisions regarding 
disposal" and actively participated in the 
arrangement of transportation for hazard­
ous substances); United States v. Ward, 
618 F.Supp. 884, 894-95 (E.D.N.C.1985) 
(corporate officer who was personally in­
volved in decision to dispose of hazardous 
substance was liable as an arranger even if 
he did not know where waste would be 
disposed of). 

The few courts that have held an entity 
responsible as an arranger in the absence 
of actual involvement have found that nex­
us between the potentially liable party and 
the disposal of hazardous substances to be 
some obligation to arrange for or direct 
their disposal. E.g., CPC International, 
759 F.Supp. at 1278 ("[t]he nexus issue is 
not a test of whether a party created or 
left hazardous substances or had title to 
them, but rather whether the party as­
sumed responsibility for determining their 
fate") (emphasis added). 

For example, in United States v. ACETO 
Agricultural Chemicals Corp., the court 
held that the defendant, who hired another 
company to formulate a commercial grade 
pesticide, would be liable as an arranger if 
it was established that the defendant 
owned the technical grade pesticide, the 
work in progress and the final product and, 
in addition, knew that the generation of 
hazardous wastes was inherent in the for­
mulation process. 872 F.2d 1373, 1381 (8th 
Cir.l989); Jones-Hamilton Co. v. Beazer 
Matertals & Services, Inc., 959 F.2d 126, 
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131-32 (9th Cir.1992); see also Levin Met­
als Corp. v: Parr-Rich:mond Terminal 
Co., 781 F.Supp. 1448, 1452 (N.D.Cal.l991), 
as clarified by Levin Metals Corp. v. 
Parr-Richmond Terminal Co., 781 
F.Supp. 1452, ·1453 (N.D.Cal.l991) (issue of 
whether there is a sufficient nexus be­
tween chemical companies' acts and dispos­
al of hazardous waste turns on whether 
"generation of hazardous waste was inher­
ent in the process and whether the chemi­
cal companies retained ownership of the 
chemicals and, therefore authority to con­
trol the work in process ·at. all times"). 
Thus, CQ\}rts have found that ownership of 
hazardo~s substance, when combined with 
actual control over the process, that gener­
ates the hazardous waste, supports arran-
ger liability. · 

Here, the undisputed facts demonstrate 
that the oil companies bad no obligation to 
exercise control over. the manner in which 
their dealers disposed of waste motor oil. 
Unlike the defendants in Levin Metals and 
ACETO, the oil companies did not own the 
hazardous substance, nor did they control 
the process by which waste motor oil was 
generated. In fact, while the oil companies 
may have encouraged their dealers to sell 
as much of their petroleum products as 
they .equid, the uncontroverted evidence 
demonstrates . th!it they did not require 
their dealers to perform oil changes. 

It was a matter of practice for each 
dealer to collect the waste oil and store it in 
an underground tank until it was disposed 
of. The fact that the oil companies leased 
the underground storage tanks to their 
dealers is not sufficient to make them lia­
ble as arrangers under CERCLA. The oil 
companies did not provide by contract that 
they would have any responsibility for the 
disposal of the waste oil collected by each 
of the dealers. As evidenced by the "inde­
pendent business" language appearing in 
all three leases, the decision of whether or 
not to perform oil changes, and the manner 

4. In fact, absent the actual exercise of manage­
ment authonty, courts have refused to tmpose 
liability on an enttty that merely "knew about 
the nature of the facility's operations and had 
'the power to get involved m actual manage-

in which the waste oil ·collected would be 
disposed of, was left en~irely to the dealers. 

Similarly, the oil corrip~nies' sale of vir­
gin motor oil products to their dealers, 
either directly or indirectly,, does not create 
an obligation to control the disposal of the 
waste motor oil. Florida Power & Light, 
893 F.2d at 1319 (mere sale of a useable 
product does not create CERCLA arranger 
liability). Nor does the fact· that the oil 
companies leased service stations to their 
dealers and required certain minimum 
hours of operation· and imposed minimum 
standards of cleanliness make them liable 
as arrangers. To the extent that the oil 
companies did exercise control over certain 
aspects of their dealers' businesses, none 
of it was directed toward either the genera­
tion of or the disposal of waste oil. Thus, 
in the absence of a contractual provision to 
the contrary, the undisputed facts of this 
case demonstrate that the oil companies 
were under no' obligation to arrange for the 
disposal of waste oil collected by their deal-
ers. 

[5] ·The appe11ant's citation to United 
States v. Fleet Factors Corp. ·and similar 
cases in support of their, argument that the 
oil companies' a1leged control over the deal­
ers subjects them to arranger liability is 
unavailing. 901 F.2d 1550 (11th Cir.l990), 
cert. denied, - U.S. -., 111 S.Ct. 752, 
112 L.Ed.2d 772 (1991). Although the 
Flee~ . Factors court contemplated liability 
where the authority to control operations 
of a third party exists, it did so in the 
context of "owner or operator" liability, 
and not arranger liability. Id. at 1554-55. 
Owners or operators and arrangers are two 
distinct types of responsible parties with 
distinct characteristics. . Compare 42 
U.S.C. § 9607(a)(1) and (2) with 
§ 9607(a)(3). The factors which. make an 
owner or operator a responsible party do 
not apply with equal force in d~tel'Il!ining 
arranger liability.4 

Thus, we conclude that the undisputed 
facts of this case demonstrate that a suffi­
cient nexus does not exist ·between the 

ment' of the facility." Levm Metals Corp. v. 
Parr-Richmond Terminal Corp., 781 F.Supp. 
1454, 1457 (N.D.CaU991); see also In Re Berg­
soe Metals Corp., 910 F.2d 668, 671-73 (9th Cir. 
1990). 
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appellees' acts and the dealers' disposal of 
the waste motor oil to warrant the imposi­
tion of arranger liability on the oil compa­
nies. 

C. Aider and Abetter Liability: 

[6] Appellant also contends that even if 
the appellees are not liable as arrangers, 
the district court should have imposed lia­
bility on them under the common law doc­
trine of aider and abetter liability. We 
need not determine whether common Jaw 
doctrines can be used to supplement CERC­
LA's detailed statutory scheme because the 
common law theory of aider and abetter 
liability simply does not apply to the facts 
of this case. 

Traditionally, an individual may be sub­
ject to liability for the tortious conduct of 
another as an aider and abetter if he 

knows that the other's conduct consti­
tutes a breach of duty and gives substan­
tial assistance or encouragement to the 
other to so conduct himself. 

Restatement (Second) of Torts, § 876(B). 
There is Simply no evidence in this case to 
suggest that the oil companies knew their 
distributors' disposal of waste oil constitut­
ed a breach of any kind or that they gave 
assistance or encouragement to the distrib­
utors to so dispose of such waste. Instead, 
the oil companies took no part in the dis­
posal of waste oil and there is no evidence 
that they had knowledge of the distribu­
tor's disposal practices. Thus, plaintiff's 
claim that the oil companies are liable as 
aiders and abetters is without merit. 

CONCLUSION 

Based on the undisputed facts in this 
case, we find that Shell, ARCO and Gulf 
did not have the obligation to exercise con­
trol over their dealers' waste oil disposal 
practices and, therefore, were not arran­
gers within the meaning of CERCLA, 42 
U.S.C. § 9607(a)(8). Accordingly, we af­
firm the district court's grant of summary 
judgment to the defendants-appellees, 
Shell, Gulf and ARCO. 
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away like so much dust seriously misunder­
stands the conditions under which the formi­
dable power of the federal judiciary can-and 
should-be invoked." Fellha:uer, 673 
F.Supp. at 1449. These considerations are 
certamly more substantive than the simplistic 
nobon that procedural flaws should be over­
looked merely because they are procedural. 

B. Northbrook's Venue Response 

[7) Defendants' position does not gain ad­
rutional strength by Vll'tue of the venue re­
sponse contamed in Northbrook's answer. 
In the state court complamt, Production in­
cluded a standard venue allegation stating 
that venue was proper under the Wisconsin 
Statutes. In its answer, Northbrook "de­
me(d] that venue is proper under the Wiscon­
sin Statutes as this cause was removed to the 
Eastern District of Wisconsin on February 3, 
1993." (Northbrook's Answer at 115.) De­
fendants argue that this response constitutes 
a sufficient expressiOn of consent under the 
statute. The Court disagrees. Again, the 
law requires Northbrook's consent to be un­
ambiguous, and the foregoing response is a 
mere statement of fact that the matter was 
removed. It does not go further to state that 
Northbrook also consents to removal. If it 
did, removal would be proper. It is m the 
nature of an answer to respond to every 
allegation contained in the complaint, and the 
Court cannot attach special significance to 
Northbrook's denial of the venue allegation. 

NOW THEREFORE, BASED ON THE 
FOREGOING, IT IS HEREBY OR­
DERED THAT: 

1. Plaintiff's motion to remand is granted 
and the case 1s remanded to Milwaukee 
County Circuit Court for further proceed­
ings. 

2. Plaintiff's motion to extend time for 
serving its mandatory discovery responses IS 

demed as moot. 

SO ORDERED. 

UNITED STATES of America, Plaintiff, 

v. 

ARROWHEAD REFINING COMPANY, 
et al., Defendants. 

ARROWHEAD REFINING COMPA!'.'Y, 
et al., Third-Party Plaintiffs, 

"· 
Rodney A. ANDERSON, et al., 

Third-Party Defendants. 

Civ. No. 5-89-0202. 

United States District Court, 
D. Minnesota, 
Fifth Division. 

Dec. 21, 1992. 

United States brought act1on under 
Comprehensive EnVIronmental Response, 
Compensation, and Liability Act (CERCLA) 
agmnst owners and operators of waste oil 
reprocessor, against Jts princ1pal officers, and 
against 12 corporations seekmg JUdgment for 
recovery of remedial and response costs. 
Defendants brought th1rd-party action 
against, mter alia, seller of petroleum prod­
ucts. Seller moved for summm-y Judgment. 
The District Court, Magnuson, J., adopting 
report and recommendation of McNulty, 
United States Magisti·ate Judge, held that 
seller was not liable for response costs gener­
ated by Vll'tue of a company's collectiOn of 
waste oil from service statiOns bearing sell­
er's brand name and engaged in retail sale of 
seller's products. 

Motion granted. 

1. Health and Environment ¢=>25.5(5.5) 
CERCLA imposes JOint and several 

strict liability for harm which is not indiVISi­
ble between multiple actors, and once 1t 1s 
determined that party falls Within classJfica­
tlon of "responsible party," liability attaches 
without regard to fault or state of mind. 
Comprehensive EnVIronmental Response, 
Compensation, and Liability Act of 1980, 
!I 107(a), as amended, 42 U.S.C.A. § 9607(a). 



' ' 

U.S. v. ARROWHEAD REFINING CO. 1079 
Clle as 829 F.Supp. 1078 lD.Mmn. 1992) 

2. Federal Civil Procedure e->2544 7. Health and Environment e->25.5(5.5) 

To raise genuine issue of material fact, 
m opposition to motion for summary judg· 
ment, plaintiffs were obligated to come for­
ward with eVIdentiary matenal stating specif­
IC facts on personal knowledge wh1ch contra­
dicted facts stated m eVIdence submitted by 
movant. 

3. Health and Environment e->25.5(5.5) 

Term "arranged" under CERCLA stat­
ute rendenng person liable for response 
costs tf person "arranged for disposal" of 
hazardous substances is entitled to liberal 
mterpretation to promote overwhelmmgly re­
medial statutory scheme. Comprehensive 
EnVJronmental Response, Compensation, and 
Liabil1ty Act of 1980, !ls 101, 107(a)(3), as 
amended, 42 U.S.C.A. §§ 9601, 9607(a)(3). 

See pubhcauon Word~ and Phra~es 
for other JUdtclal constructions and def­
mJilonh 

4. Health and Environment e=>25.5(5.5) 

Courts will not permit party to insulate 
1tself from liab1hty under CERCLA by con­
tract, but will look beyond parties' character­
Ization of transactiOn to ascertam its true 
nature, and 1mpose habihty accordingly. 
Comprehensive EnVIronmental Response, 
Compensation, and Liability Act of 1980, 
9 107(a)(3), as amended, 42 U.S.C.A. 
9 9607(a)(3) 

5. Health and Environment e->25.5(5.5) 

Liabihty as generator of hazardous sub­
stance will not be Imposed upon party whose 
acts or act10ns do not demonstrate some 
responsibility for decision on disposition of 
hazardous substance. Comprehensive EnVJ· 
ronmental Response, Compensation, and Lia­
bility Act of 1980, 9 101 et seq., as amended, 
42 U.S.C.A. § 9601 et seq. 

6. Health and Environment e->25.5(5.5) 

The nexus inquiry for impos1t10n of ha­
blllty for response costs test whether or not 
party assumed, or had obligation to assume, 
responsibility for a critical decision on dispos­
al of waste product. Comprehensive EnVI· 
ronmental Response, CompensatiOn, and Lia­
bility Act of 1980, § 101 et seq., as amended, 
42 U.S.C.A. § 9601 et seq. 

Necessary nexus for Imposition of re­
sponse costs is easily found in instances 
where party took affirmative action which 
resulted in deposit or treatment at site whteh 
ultimately resulted in release of hazardous 
substance or where party retamed authority 
to control handling and disposition of hazard­
ous substance and, by fa.tlmg to act, m effect, 
dec1ded upon disposition by negative person­
al involvement. Comprehensive Environ­
mental Response, Compensation, and Liabili­
ty Act of 1980, § 101 et seq., as amended, 42 
U.S.C.A. § 9601 et seq. 

8. Health and Environment e->25.5(5.5) 

"Nexus," for purposes of imposition of 
liability for response costs, 1s, in common 
terms, merely connect1on between potentially 
responsible party and disposal of hazardous 
waste. Comprehensive Environmental Re­
sponse, CompensatiOn, and Liab1hty Act of 
1980, § 101 et seq., as amended, 42 U.S.C.A. 
§ 9601 et seq. 

See pubhcauon Words and Phrases 
for other JUd1c1al constructions and def· 
I mUons 

9. Health and Environment e->25.5(5.5) 

Ownership or possessiOn of waste prod­
uct IS not necessary to liability for response 
costs under CERCLA as a "generator." 
Comprehensive EnVIronmental Response, 
CompensatiOn, and Liability Act of 1980, 
§ 101 et seq., as amended, 42 U.S.C.A. 
§ 9601 et seq. 

See pubhcauon Words and Phrases 
for other JUdiCial constructions and def· 
mtt!ons 

10. Health and Environment e=>25.5(5.5) 

In determining whether requisite nexus 
is present, for purpose of impos1tion of liabili­
ty for response costs, court must engage in 
fact specific mquiry to determme whether 
action of party sought to be charged as gen­
erator of hazardous substance provides nec­
essary connection between that party's con­
duct and disposal of hazardous waste. Com­
prehensive Environmental Response, Com­
pensatiOn, and Liability Act of 1980, § 101 et 
seq., as amended, 42 U.S.C.A. § 9601 et seq. 
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11. Federal Civil Procedure e:>2470.1 

Disputed fact is "matenal" for purposes 
of summary judgment if it must inevitably be 
resolved and if resolution may determine out­
come of case under governing law. 

See pubhcat1on Words and Phrases 
for other JUd1c1al con!.trucllon!> and def­
InitiOn!> 

12. Federal Civil Procedure 18=2470.1 

Applicable substantive law identifies 
which facts are matenal and which are irrele­
vant, for purposes of summary judgment, 
and proVldes cntenon for categorizing factu­
al disputes. 

13. Federal Civil Procedure 18=2470.1 

Matenal fact dispute 1s "genuine," for 
purposes of summary judgment, if evidence 
is such that reasonable jury could return 
verdict for nonmoving party when evidence is 
viewed through prism of substantive eviden­
tiary burden. 

14. Health and Environment ¢=25.5(5.5) 

Seller of petroleum products was not 
hable for response costs as generator by 
Vlrtue of a company's collection of waste oil 
from service stations beanng seller's brand 
name and engaged m retail sale of seller's 
products, on theory seller consented to dispo­
sition, or on theory that it had obligatmn to 
assure proper waste disposal as result of 
requinng dealers to perform oil changes; 
seller did not retam ownership of oil sold to 
retailers, did not control process which gen­
erated waste oil, and did not possess authon­
ty over disposal of waste oil. Comprehensive 
Environmental Response, Compensation, and 
Liability Act of 1980, § 107(a)(3, 4), as 
amended, 42 U.S.C.A. § 9607(a)(3, 4). 

15. Health and Environment ¢=25.5(5.5) 

Purpose of CERCLA is to assess re­
sponse costs on those responsible for prob­
lems caused by disposal of hazardous waste, 
and authonty or obhgation to control han­
dling and disposal of hazardous substances is 
cntical factor. Comprehensive Environmen­
tal Response, Compensation, and Liability 
Act of 1980, ~ 101 et seq., as amended, 42 
U.S.C.A. § 9601 et seq. 

16. Health and Environment <1?25.5(5.5) 
Under the CERCLA, ·liability attaches 

only to persons who actually transact m haz­
ardous substance for purpose of treatment or 
dispos1tion. Comprehensive Environmental 
Response, Compensation, and Liabihty Act 
of 1980, § 101 et seq., as amended, 42 
U.S.C.A § 9601 et seq. 

17. Health and Environment 0=>25.5(5.5) 
Generator liability under CERCLA ..... m 

be imposed upon allegedly responsible per­
son who contracts with third party to manu­
facture or refine product by process m which 
generation of hazardous substances is inher­
ent only if 1t retains ownership of raw mate­
rial dunng manufacturing or refimng process 
and can be seen to have retained authonty to 
control work in progress and disposition of 
hazardous by-product. Comprehensive Envi­
ronmental Response, Compensation, and Lia­
bility Act of 1980, § 107(a)(3), as amended, 42 
U.S.C.A. § 9607(a)(3). 

Jerome Gilbert Arnold, Larson Huseby 
Brodm DaVls & Arnold, Duluth, MN, Mary 
Ellen Carlson, U.S. Atty. Office, Minneapolis, 
MN, Peter W. Colby, Atty., U.S. Dept. of 
Justice, Land & Natural Resources D1v., En­
vtronmental Defense Sect., Janet Katz, U.S. 
Dept. of Justice, Torts Branch, Civ. DJ\'., 
Ahce Crowe, Patricia L. Sims, U.S.E.P.A., 
Alan Held, Nancy J. Spencer, Robin L. Jum, 
U.S. Dept. of Just1ce, EnVJronment & Natu­
ral Resources D1v., Washmgton, DC, Terence 
Paul Branigan, U.S.E.P.A., Region V, Chica­
go, IL, Greer S. Goldman, U.S. Dept of 
Justice, Environmental Defense Sect., Wash­
mgton, DC, for the U.S. 

Dennis M. Coyne, Fredrikson & Byron, 
Minneapolis, MN, for Arrowhead Refining 
Co., Orval Kemp and Wilham A. Heino 

Craig D. Diviney, Steven M. Chnstenson, 
Becky A. Comstock, Dorsey & Whitney, Min­
neapolis, MN, for Armco. 

Ronald John Ftscher, Stephan K. Todd, 
William J. Kabbert, II, U.S.X. Corp., Pitts­
burgh, PA, for U.S.X. Corp 

Gilbert Woodward Hames, Hanft Fride 
O'Brien Hames Swelbar & Burns, Duluth, 
MN, for the Eveleth Tacomte. 
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Thomas Raymond Thibodeau, Johnson Kil- John Carver Richards, III, Trenti Law 
len Thibodeau & Seiler, Duluth, MN, Joseph Office, Virginia, MN, for John Carlson. 
W. Klem, Roberta W. Thomas, Reed Smith 
Shaw & McClay, Pittsburgh, PA, Alice C. 
Saylor, Duluth Missabe & Iron Range Ry .. 
Co., Monroeville, PA, for Duluth Missabe & 
Iron Range Ry. Co. 

Susan Mary Swift, Frank Allen Dvorak, 
MacKall Crounse & Moore, Minneapolis, 
MN, for Hibbing Taconite Co., Bethlehem 
Steel Corp., Plckands Mather & Co. and 
Ontario Hibbing Co. 

Lawrence C. Brown, Delmar R. Ehnch, 
John Bennett Gordon, Lori Ann Wagner, 
Faegre & Benson, Mmneapolis, MN, for 
Fred H. Bame and Gopher Rubber Cote 

Michael Wayne Lien, Stauber & Lien Law 
Office, A Charles Olson, Duluth, MN, for 
Rodney A. Anderson. 

David Russell Oberstar, Fryberger Bu­
chanan Smith & Fredenck, Duluth, MN, for 
Arrow Chevrolet, Arrowhead Tree Service, 
Inc., Arrowhead Equipment Co., Edgewater 
Service, Inc., Brian Livingston, Lucky Sales 
& Service, Donald R. Nohn, PFL, Inc., West 
End Iron & Metal Corp., Wilderness Exp., 
Inc., Plaza Dodge, Inc., Sawyer County, Wts. 

John Mark Colosimo, Greenberg Colosimo 
& Patchin, Virgima, MN, for Aurora 
Schools-ISD 691 and Biwabik Schools-ISD 
693, Klimek Enterprises, Inc., lSD No. 2711 
Mesabi East. 

Robert H. Magie, Crassweller Magie An­
dresen Haag & Paciotti, Duluth, MN, for 
Bend Tee, Inc., Como Oil Co., Lowell K. 
Venberg, Albert Leustek, Modern Construc­
tors, Inc., North Country Equipment, Inc., 
Meterhoff, Inc. 

Bryan N. Anderson, Crassweller Magie 
Andresen Haag & Paciott1, Duluth, MN, for 
Edgar E. Holmes, Wilham A Holecek, Aug 
G. Garay, Leonard A. Leger, Service Oil Co. 
of Duluth. 

Mark J. Hanson, Doherty Rumble & But­
ler, St. Paul, MN, Timothy J. Dolan, Doherty 
Rumble & Butler, Minneapolis, MN, for Con­
rad Berg. 

Thomas F. Andrew, Brown Andrew Hal­
lenbeck Signoretti & Zallar, Duluth, MN, for 
Best Oil Co., Inc. 

Robert Edward Cattanach, Oppenheimer 
Wolff & Donnelly, St. Paul, MN, for Blandin 
Paper Co., Continental Motors Volvo-Suba­
ru, Devinck's, Inc., Kapus-Erickson, Inc., 
Kari Toyota-Jeep-Eagle, Inc., Krenzen Cad­
illac-Pontiac-Honda-Nissan, Kronlund Mo­
tors, Inc., Larson Chevrolet-Oldsmobile, 
Inc., Messelt's, Inc., Northern Motors, Inc., 
Oswald Motor Co., Northwoods Ford-Lin­
coln-Mercury, Rhude Ford, Inc., Ryland 
Ford, Inc., SonJu Motor, Inc., Swanby-Wil­
son, Inc., Dow Chemical Corp., Odberg & 
Ryan Lincoln-Mercury-Saab, Thibert Chev­
rolet-Buick & Recreational Vehicles, Atlantic 
Richfield Co., Blandm Wood Products Co., 
Shell Oil Co., Clustau Sales & Rental, Inc., 
Roos Motors, Inc. 

Timothy Robert Thornton, Briggs & Mor­
gan, Mmneapolis, MN, for BN Transp., Inc. 

Lloyd W. Grooms, Jr., Wmthrop & Wem­
stine, St. Paul, MN, for Bmse Cascade Corp. 

Charles B. Rogers, Briggs & Morgan, Mm­
neapohs, MN, John Bernard Van De North, 
Jr., David Cardle McDonald, Bnggs & Mor­
gan, St. Paul, MN, for Century Motor 
Freight, Inc. 

Joseph James Mihalek, Fryberger Bu­
chanan Sm1th & Frederick, Duluth, MN, for 
City of Superior. 

Ross F. Plaetzer, Oppenheimer Wolff & 
Donnelly, St. Paul, MN, for City of Cloquet. 

Bryan Franklin Brown, Duluth, MN, for 
C1ty of Duluth and Duluth Transit Authonty. 

Terry C. Hallenbeck, Brown Andrew Hal­
lenbeck Signoretti & Zallar, for Cloquet 
Transit Co., Evert H. Pearson. 

Bnan E. Humphrey, Howard I. Levine, 
Miller & Martin, Chattanooga, TN, for Coca­
Cola Bottling. 

Charles B. Rogers, Bnggs & Morgan, Min­
neapolis, MN, DaVId Cardle McDonald, 
Bnggs & Morgan, St. Paul, MN, for Conti­
nental Oil Co., Jelco Bus Co., Ruan Leasing 
Co., Target Stores. 

Paul R. Cooper, pro se. 
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Michael Francis Durst, Terri Lee Lehr, 
David M. Weiby, Witkin Weiby Maki Durst 
& Ledin, Superior, WI, for Jim Corrruer, Phil 
Connier, Douglas County, Wis., Leslie Olson, 
John R. Olson, Reuben Johnson & Sons, Inc., 
Washington County, Wis., Murphy Oil USA, 
Inc., City of Ashland, J.R. Jensen & Son, 
Inc., Hallberg Const. & Supply. 

John Edward Rode, Rode Lucas & Schel­
lhas, Minneapolis, MN, for Cummins D1esel 
Sales. 

Charles B. Rogers, David Cardle Mc­
Donald, Bnggs & Morgan, St. Paul, MN, for 
Dahlen Transport, Inc. and Duluth Laundry, 
Inc. 

Dennis Leslie O'Toole, Lano Nelson 
O'Toole & Fecker, Grand Rapids, MN, for 
David Gildmeister, Tom Paolo, Jim Quiel. 

Michael Wayne L1en, Stauber & Lien Law 
Office, Duluth, MN, for Dave McMillen, Hen­
ry Brandengen, Allen Youngberg, Loms Pi­
chettJ, Jacob A. Hemmerling, Lynn M. Ham­
mer, Santerre Service, Inc., Thomas R. Stau­
ber, .John A. Degno, Robert Wilson, Ray­
mond J. Turcotte, Howard Udenberg and 
Vernon K. Anderson. 

Ten-y C. Hallenbeck, Brown Andrew Hal­
lenbeck Signoretti & Zallar, for William N. 
Nelson, Hermantown Schools-ISD 700 and 
Lake City Auto Parts Co., Inc., Proctor 
Schools-ISD 704, Elmer J. Jyring. 

Sean E. Hade, Jardine Logan & O'Brien, 
St. Paul, MN, for Dean Dieren, Ranger 
Chevrolet-Cadillac-Geo. 

Donald Hills, pro se. 

Sarah D. Halvorson, Lindqmst & Vennum, 
Mmneapolis, MN, Mark Leshe Knutson, 
Richard L. Bye, Bye Boyd Andersen, Duluth, 
MN, for Duluth Schools-ISD 709. 

Gene Wells Halverson, Halverson Watters 
Bye Downs Reyelts & Bateman, Duluth, MN, 
for Duluth, Winnipeg & Pacific Ry. Co. 

Duluth Laundry, Inc., Dale W. Rappana, 
pro se. 

Thomas A. Egan, Burnsville, MN, for E.M. 
Trucks, Inc., Larson Companies Ltd. 

M1chael Wilham Haag, Crassweller Mag~e 
Andresen Haag & Paciotti, Duluth, MN, 
Cynthia G. Irmer, Leslie Beth Bellas, Sqmre 

Sanders & Dempsey, Washington, DC, for 
Firestone Tire & Rubber Co. 

Richard W. Sobalvarro, Donohue Rajkow­
ski, Thomas G. Jovanovich, St. Cloud, MN, 
for Floyd Hanson and Howard Anderson. 

Robert Curtis Pearson, Johnson Killen 
Thibodeau & Seiler, Duluth, MN, for Fred J. 
Honer. 

Paul F. Wojciak, Wojciak Law Office, Hib­
bing, MN, for Furlong, Inc. 

Brian L. Anderson, Michael P. Carlton, 
VonBnesen & Purtell, Milwaukee, WI, for 
General Elec. Co., Richard Sampson. 

Gail Nelson Murray, Naughtin Mulvahill & 
Murray, Hibbmg, MN, for General Diesel. 

Charles B. Rogers, Thomas A. Larson, 
Briggs & Morgan, Minneapolis, MN, for 
Goodyear Tire & Rubber Co. 

Delmar R. Ehrich, Faegre & Benson, Mm­
neapolis, MN, for Gopher Oil Co. 

Janel Elaine Pozarnsky Laboda, Charles 
B. Rogers, Briggs & Morgan, Minneapolis, 
MN, David Cardle McDonald, Briggs & Mor­
gan, St. Paul, MN, for Great Lakes Gas 
Transmission Co. 

Sheldon B. Guren, Guren Law Office, 
Cleveland, OH, for Great Lakes Towing Co. 

Richard Greeley, pro se. 

Robert Edward Cattanach, Oppenheimer 
Wolff & Donnelly, St. Paul, MN, Thomas H. 
Weaver, Christopher J. Dietzen, Larkln 
Hoffman Daly & Lmdgren, Bloomington, 
MN, for H & P of Bramerd, Inc. 

Trygve Arthur Egge, Egge Law Office, 
Arden Hills, MN, for Headwater Eqwpment. 

Kenneth David Butler, Joseph V. Fergu­
son, III, Clure Eaton Butler Michelson Fer­
guson & Person, Duluth, MN, for Thomas M. 
Hon, Kenneth A Truscott, Clifford A. Kol­
quist and Harry W. Carlson. 

Mark Leslie Knutson, Bye Boyd Andersen, 
Duluth, MN, for H K Enterprises, Inc., 
Highland Seventy-Six, Inc., Williams Weld­
mg Supply Co., Zemth Dredge Co., Voyageur 
Bus Co., Benna Ford, Inc. 

David Gene Schueppert, Bemidji, MN, for 
Howard Oil Co. 



U.S. v. ARROWHEAD REFINING CO. 1083 
Cite 8$ 829 F .Supp 

Jeffrey W. Cook, Winthrop & Wemstine, 
St. Paul, MN, for Indianhead Truck Line. 

Joseph James Mihalek, Fryberger Bu­
chanan Smith & Frederick, Duluth, MN, 
David P. Morzenti, Morzenti Law Office, 
Hurley, WI, for Iron County, Wis. 

Sean E. Hade, Jardine Logan & O'Bnen, 
St. Paul, MN, Keith W. Dallenbach, Dallen­
bach Amch & Wartman, Ashland, WI, for 
Ison Equipment, Inc. 

Lawrence Joseph Hayes, Maun & Simon, 
St. Paul, MN, Walter G. Cowan, Jr., J.C. 
Penney Co., Denver, CO, for J.C Penney 
Co., Inc. 

David Russell Oberstar, Fryberger Bu­
chanan Smith & Fredenck, Bruce Ecker 
Coleman, Duluth, MN, for Jeno's, Inc. 

Gary E. Persian, Persian MacGregor & 
Thompson, Minneapolis, MN, for Leo Juga­
sek, Charles E. Gronseth, Paul M. Mettner, 
Frank T. Zbaracki, Thomas P. Jugasek. 

Sarah D. Halvorson, Lmdqu1st & Vennum, 
Minneapolis, MN, for KMart Corp 

Steven Lawrence Reyelts, Halverson Wat­
ters Bye Downs Reyelts & Bateman, Duluth, 
MN, for Laht1 Motors, Inc. and Lahti Chev­
rolet & Cadillac. 

David Allen Stromgren, Duluth, MN, for 
Lepak Lumber Co. 

Lowell K. Venberg, pro se. 

Robert Edward Cattanach, Oppenheimer 
Wolff & Donnelly, St. Paul, MN, Thomas 0. 
Mulligan, Mulligan Law Office, Spooner, WI, 
for Lmk Bros., Inc. 

Bruce Ecker Coleman, Duluth, MN, for 
Manne Iron & Shipbu. 

John A Masog, Masog Law Office, Park 
Rapids, MN, for McGrave's Motors, Inc., 
Tom Kostal Ford, Inc., Hillman Jacobson. 

Michael William Haag, Crassweller Magie 
Andresen Haag & Paciotti, Duluth, MN, for 
Medical Arts Garage, Inc., One1da Realty Co. 

Robert Bryan Jaskowiak, Rider Bennett 
Egan & Arundel, Minneapolis, MN, Thomas 
W. Duffy, Duffy Law Office, Hayward, WI, 
for Midland Garage, Northern Lakes Co-op. 

Robert Michael Wasilensky, Burnsville, 
MN. 
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R1chard Charles Mollin, Mollin Law Office, 
International Falls, MN, for Roy C. Miller, 
Bergstrom Oil, Inc. 

Roy C. Miller, pro se. 

Thomas H. Weaver, Christopher J. Diet­
zen, Larkin Hoffman Daly & Lmdgren, 
Bloomington, MN, for Mills Motors, Inc. 

J. Milton Lund, pro se. 

Scott A Smith, Karen Marie Hansen, Pop­
ham Haik Schnobrich & Kaufman, Mmne­
apolis, MN, for Minnesota Power, Superior 
Water, Light and Power Co. 

John E. Graves, Duluth, MN, for Mont­
gomery Ward & Co. 

Robert Edward Cattanach, Oppenheimer 
Wolff & Donnelly, St. Paul, MN, Robert 
Bryan Jaskowiak, Rachel Kaplan, Rider Ben­
nett Egan & Arundel, Minneapolis, MN, for 
Moses Chevrolet-Pontiac-Buick. 

Allan R. Helstrom, pro se. 

George Leslie Carlson, Northwestern Bell 
Telephone Co., Minneapolis, MN, for North­
western Bell Telephone Co. 

Thomas L. D'Aibani, Cann Schmidt Has­
kell & D'Aibam, Bemidji, MN, for Page & 
Hill Forest Products, Inc. 

William Penrose, pro se. 

Kenneth David Butler, Clure Eaton Butler 
Michelson Ferguson & Person, Duluth, MN, 
for Peterson Bros. Trucking, Orner F. Prud­
homme. 

Mark F. Ten Eyck, Gerhard Paul Genge!, 
II, Popham Haik Schnobnch & Kaufman, 
Larry Dale Espel, Greene Espel, Mmne­
apolis, MN, for Potlatch Corp., Superwood 
Corp., Erickson Petroleum Corp., Hobday 
Station Stores, Inc. 

William J. Truscott, pro se. 

Martha C. Brand, Leonard Street & Del­
nard, Minneapolis, MN, for Road Machinery 
& Supplies Co. 

Ronald Sorv~g, pro se. 

Stephen Michael Knutson, James E. Knut­
son, Thomas Seymour Deans, Knutson Flynn 
Hetland Deans & Olsen, St. Paul, MN, for 
Roseau School D1st. No. 682. 

Richard Sampson, pro se. 



1084' 829 FEDERAL SUPPLEMENT 
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Daniel A. DuPre, Johnson & Bell, Chicago, 
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Runar S. Anderson, pro se. 
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wood, MI, Kenneth David Butler, Clure Ea­
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Michael A. Klutho, Bassford Heckt Lock­
hart Truesdell & Briggs, Mmneapohs, MN, 
for Blodgett Chevrolet, Inc. 

Thomas DJCe Jensen, Lind Jensen & Sulh­
van, Minneapohs, MN, for Bob Lew1s Olds. 
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Charles B. Rogers, Bliggs & Morgan, Mm­
neapolis, MN, M1chael R. Goldman, Rudmck 
& Wolfe, Chicago, IL. for Conwed Corp. 

Richard E. Hughes, pro se. 

Donald Cameron, p1·o se. 

Remus L. Cossalter. pro se. 
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II, Joy Mane Ankeny, Popham Haik Schnob­
rich & Kaufman, Larry Dale Espel, Minne­
apolis, MN, for McKesson, Inc. 

Frank D. Giacomini, pro se. 

George W. Lucia, pro se. 

Sarah D. Halvorson, Lmdquist & Vennum, 
Minneapolis, MN, Charles Henry Leduc, Le­
duc Law Office, Int'l Falls, MN, for Colleen 
T. Gray. 

Sarah D. Halvorson, Lindquist & Vennum, 
Mmneapolis, MN, for Wilham T. Gray, Har­
vey D. Morgan. 

Allen D. Hansen, pro se. 

Kenneth David Butler, Clure Eaton Butler 
Michelson Ferguson & Person, Duluth, MN, 
for Harbor City Oil Co., Donald B. Anderson, 
Jr., Clifford A. Kolquist, Ronald W. Kolquist, 
Edith D. Rogers, Donald B. Anderson, Jr. 

Holger A Nelson, pro se. 

Kenneth Allen Knudson, Supenor, WI, 
Richard August Rohleder, Stringer & Roh­
leder, St. Paul, MN, for Joseph G. McNa­
mara. 

Melvm L. Maki, pro se. 

Andrew Robert Larson, Walter Llewellyn 
DaVJs, Larson Huseby Brodm DaVJs & Ar­
nold, Duluth, MN, for K.Jvi Trucking, Inc. 

Richard August Rohleder, Stnnger & Roh­
leder, St. Paul, MN, for Keith W. Johnson. 

Keith W. Johnson, pro se. 

Charles E. Spevacek, Robert L. Graff, 
Meagher & Geer, Minneapolis, MN, for 
Korkk1 Aviation, Inc. 

Donn Atanasoff, Krist Oil Co., Iron River, 
Ml, for Krist Oil Co. 

Harold Alexander Frederick, Fryberger 
Buchanan Smith & Frederick, Duluth, MN, 
Michael Francis Durst, Terri Lee Lehr, 
David M. Weiby, Witkin Weiby Maki Durst 
& Ledin, Superior, WI, for Lakehead Con­
structor. 

fer & Service, Inc. 

George H. Fisher, Jr., pro se. 

Steven Wayne Schneider, Halverson Wat­
ters Bye Downs Reyelts & Bateman, Harry 
L. Munger, MacDonald Munger Downs & 
Munger, Duluth, MN, for Nonnan N. Lit­
man. 

Henry R. Willemarck, pro se. 

Kenneth Allen Knudson, Superior, WI, for 
M. & C. Oil Co., Joseph W. Mayersak. 

Robert Edward Cattanach, Oppenheimer 
Wolff & Donnelly, St. Paul, MN, John 
Charles Goodnow, Oppenheimer Wolff & 
Donnelly, Minneapolis, MN, for Warren Mes­
selt. 

Warren Messelt, Orin Messelt, pro se. 

Mary K. Mills, Land O'Lakes, Inc., Minne­
apolis, MN, for Midland Co-op. Corp. 

Steven D. Snelling, Moore Costello & 
Hart, St. Paul, MN, for Miller & Holmes, 
Inc. 

Garrett E. Mulrooney, Maun & S1mon, St. 
Paul, MN, Joel R. Mosher, Ralph K. Phalen, 
David E. Shay, Shughart Thomson & Kilroy, 
Kansas C1ty, MO, Mary Rose Alexander, 
Laurence H. Levine, Cary R. Perlman, La­
tham & Watkins, Ch1cago, IL, for Mobil 
Corp. 

Howard L. Norman, pro se. 

Robert N. Ronmgen, Roningen Law Office, 
Duluth, MN, for Glenn W. Moen. 

Maunce Carlsness, pro se. 

Garrett E. Mulrooney, Maun & Simon, St. 
Paul, MN, Mary Rose Alexander, Laurence 
H. LeVJne, Cary R. Perlman, Latham & Wat­
kins, Chicago, IL, for Navistar Intern. 
Transp. Corp. 

Howard F. Berg, pro se. 

Willis A. Hutchmson, pro se. 

Clarence C. Dzuck, pro se. 

Elwood E Bergman, pro se. 

James F. Clark, Hibbing, MN, for Phillips 
Petroleum Co. 

Frank T. Zbarack1, pro se. 
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Howard G. Spindler, pro se. 

Robert Bryan Jaskowiak, Patricia Ann 
Burke, Rider Bennett Egan & Arundel, Min­
neapolis, MN, for Texaco, Inc. 

Michael W. McNee, Cousineau McGuire & 
Anderson, Minneapolis, MN, for Transport, 
Inc. 

Wilham Patrick Donohue, University of 
Mmnesota, Minneapolis, MN, for Univers1ty 
of Minnesota-Duluth. 

Joe A. Walters, Anne M. Meredith-Will, 
O'Connor & Hannan, Tlmothy J. Nolan, Rid­
er Bennett Egan & Arundel, Mmneapolis, 
MN, for Unocal Corp. · 

Roger R Vme, pro se. 

Gary E. Persian, Stephen G. Froehle, Per­
Sian MacGregor & Thompson, Minneapolis, 
MN, for Butch Shulte. 

John A. Degrio, pro se. 

Robert M. Halvorson, Gislason Dosland 
Hunter & Malecki, New Ulm, MN, for Asso­
ciated Milk Producers, Inc. 

Barry Lockwood Peterson, Peterson Law 
Office, Duluth, MN, for William K. Replogle, 
Jr. 

DaVld V. BJorkland, pro se. 

Arthur A. Vogel, Wilham H. Harbeck, 
Quarles & Brady, Milwaukee, WI, for Gate­
way Foods of Twin Ports, Inc. 

Bnan R. McCarthy, Crassweller Magte 
Andresen Haag & Pac10tti, Duluth, MN, for 
Kolar Bmck-GMC Truck, Inc. 

William Lawrence Stockman, Stockman 
Law Office, Duluth, MN, for Merle K. Gev­
ing. 

Roger J. Swanstrom, pro se. 

James W. Meadows, pro se. 

Theodore D. Salzer, Superior, WI, for 
O'Brien Oil Co., Inc. 

Mac Stacy, pro se. 

John H. Peterson, pro se. 

Fred Land Fulmer, Ft. Lauderdale, FL, 
for Frances R. Se11·e 

SerVlce Oil Co., Inc., pro se. 

John M. Maloney, pro se. 

Margaret M. Maloney, pro se. 

Robert Wilson, pro se. 

Leo L. LaGesse, pro se. 

Raymond J. Turcotte, pro se. 

Vernon K. Anderson, pro se. 

James Barry Peterson, Falsani Balmer 
Berglund & Merit, Duluth, MN, for R1chard 
w 

Joseph Francis Lyons-Leom, Trenti Law 
Office, Edma, MN, for Iron Trail Motors, 
Inc., Skubic Bros. Co., SkubiC Bros., Inc 

Bruce L. Anderson, Lake County Atty .. 
Two Harbors, MN, for Lake County. 

Larry M1chael Nord, Orman & Nord, Du­
luth, MN, for Metro Chrysler-Plymouth, Inc. 

Bryan N. Anderson, Crassweller Magie 
Andresen Haag & PacJOttJ, Duluth, MN. 
Keith W. Dallenbach, Dallenbach Anich & 
Wartman, Ashland, WI, for Roffer's Canst .. 
Inc. 

Mark Murray Nolan, Peter J. McCall, Sta­
pleton Nolan & McCall, St Paul. MN, Kyle 
Brown Mansfield, Foley & Mansfield, Mume­
apohs, MN, Larry Michael Nord, Orman & 
Nord, Duluth, MN, for C1ty of Two Harbors. 

David M. Weiby, W1tkin We1by Maki 
Durst & Ledm, Supenor, WI, for McLean 
Canst. Co., Inc. 

Bruce C. deGrazia, Cummms Eng:~ne Co .. 
Inc., Columbus, IN, for Cummms Eng:~ne 
Co., Inc 

Wayne David Struble, MarcJa Mar1e Kull. 
Bowman & Brooke, Mmneapolis, MN, Eliza­
beth Brown, Peter L. W1mk, Latham & Wat­
kins, Washington, DC, for Chrysler Corp. 

ORDER 

MAGNUSON, D1strict Judge. 

Th1s matter is before the court on the 
defendants' and th1rd-party plamtiffs' obJec­
tiOns to Magistrate Judge McNulty's Report 
and Recommendation dated November 10, 
1992 grantmg third party defendant Mobil's 
motion for summary JUdgment. Pursuant to 
statute, the court has conducted a de novo 
reVlew of the record 28 U.S.C. 
§ 636(b)(l)(B), Local Rule 72.l(c). Based on 
that review and consideratiOn of the submis-
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sions of the parties, the court adopts the and to seek recovery of response and remedi­

Report and Recommendabon. al costs from responsible parties. The Unit­

Accordingly, IT IS ORDERED that: 

Magistrate Judge McNulty's Report and 
Recommendation, dated November 10, 1992 
(Clerk Docket No. 1260) is ADOPTED, and 

Defendant Mobil Corporation's motion for 
summary Judgment (clerk docket # 960) 1s 
GRANTED. 

REPORT AND RECOMMENDATION 

McNULTY, United States Magistrate 
Judge. 

At Duluth, m said D1strict, th1s lOth day of 
November, 1992 --

The above-titled case came before the un­
dersigned United States Magistrate Judge, 
pursuant to special assignment made m ac­
cordance with provisions of Title 28 U.S.C. 
§ 636(b)(l)(B), upon motion by Mobil Corpo­
ration, a third-party defendant, for an order 
granting summary judgment. 

Th1s is another m the series of dispositive 
mot10ns filed by various third-party defen­
dants. To serve the Court's convemence on 
reVIew, oft-related histone facts and legal 
pnnciples are reiterated. 

I. 

Arrowhead Refining Company formerly 
operated a waste oil recycling plant at wh1ch 
waste oil was processed and distilled to re­
move impurities and produce a product of 
des1red v1scosity. The waste oil was collect­
ed from storage tanks at service stations, and 
other sources, by Arrowhead in a tank truck. 
The purifying process generated waste con­
taimng hazardous substances 1 which were 
deposited in a swampy area adjacent to the 
plant. The Comprehensive Environmental 
Response, Compensation and Liability Act of 
1980, as amended, authonzes the EnVIron­
mental Protection Agency to take drrect 
short-term "response" and long-term "reme­
dial" action 2 with funds from the Hazardous 
Substance Response Trust (the Superfund), 

I. For purposes of th1s mouon. 1he content of the 
waste matenal 1s assumed to mcludc a hazard­
ous ~ubstance 
829 F Supp --25 

ed States brought this action against owners 
and operators of Arrowhead Refining Com­
pany (Arrowhead), agamst its pnncipal offi­
cers, and against 12 corporations seekmg 
judgment for recovery of remedial and re­
sponse costs incurred and to be mcurred at 
the refinery site. The statute enumerate:;; 
four categones of responsible persons sub­
ject to liability for remedial and response 
costs. Title 42 U.S.C. ~ 960/(a) Arrow­
head, and its principals, are allegedly liable 
as operators of the facility, and the other 
defendants are allegedly hable as "genera­
tors" of hazardous substances. A "genera-
tor" IS: 

"(3) any person who by contract, agree­
ment or otherwise, arranged for disposal 
or treatment, of hazardous substances 
owned or· possessed by such person, b:: any 
other party or entity, at any facli1ty or 
incmeration vessel owned or operated by 
another party or entity 

Tttle 42 U.S C § 9607(a). 

[1] The statute imposes JOint and several 
stnct liabihty for harm wh1ch is not indivisi­
ble between multiple actors, see, Umted 
States v Parson, 723 F.Supp. 757 (N.D.Ga. 
1989); United States v Clunn-Dyne Corp., 
572 F.Supp. 802 (D.C. Ohio 1983), and once 1t 
IS determmed that a party falls \\lthm the 
classification of a responsible party, liabihty 
attaches Without regard to fault or state of 
mind. See, United States v Wm·d. 618 
F.Supp. 884, 893 (N.C.l985). The statute 
further provides that a party alleged!~- falhng 
within the classificatiOn of a respons1ble per­
son may seek contnbution from any other 
allegedly responsible person who 1s hable or 
potentially liable for response and remed1al 
costs. Title 42 U.S C § 9613((}(1). Defen­
dants brought this third-pruty action agamst 
Mobil, seeking contributiOn to any sums 
which defendants may ult.Jmately be found 
hable to the Umted States upon allegatiOns 
that Mobil is hable 

a. as a generator of hazardous sub­
stances. Title 42 U.S.C. ~ 9607(a)(3) and 

2. Dcfmed m Title 42 USC § 9601123), (24) and 
(25) 
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the Minnesota Environmental Response 
and Liability Act CMERLA) Minn.Stats. 
§ ll5B.03 subd. I(b); 
b. as a tJ"ansporter of hazardous sub­
stances. Title 42 U.S.C. § 9607(a)(4) and 
Minn.Stats. § 115B.03 subd. l(c); 
c. under the common law of contribution; 
and 
d. under a theory of unjust enrichment. 

Plaintiff has submitted no eVIdence whatso­
ever which indicates that Mobil was a re­
sponsible person as a tJ"ansporter of hazard­
ous substances as defined in Title 42 U.S.C. 
§ 9607(a)(4), and concede that liability on any 
pendant state Jaw claim is dependent upon 
liability under CERCLA. Our focus, there­
fore, is upon the claim that Mobil is a respon­
sible party as a generator of hazardous sub­
stances, we commence by briefly reviewing 
our function under Rule 56 

II. 
The mechanics of a motion for entry of 

summary JUdgment are clear and simple. 
Movant must come forth with evidence in the 
form of affidavits, pleadings, deposition testi­
mony, answers to interrogatories or admis­
Sions which demonstrate that no genume Is­
sue of material fact exists. Rule 56(c), Fed­
eral Rules of Cwil Procedure; Celotex Corp. 
v Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 
2552--53, 91 L.Ed.2d 265 (1986). Once the 
movant's burden is properly supported, the 
burden of going forward shifts to the non­
moving party who must come forth with evi­
dence in similar form which designates spe­
cific facts demonstrating that a genuine issue 
of material fact exists. See, Celotex Corp v. 
Catrett, supra at 324, 106 S.Ct. at 2553 
(1986); Matsushita Elec. Indus Co v Ze­
nith Radio Corp., 475 U.S. 574, 585-86, 106 
S.Ct. 1348, 1300-56, 89 L.Ed.2d 538 (1986). 
The evidence need not be in a form admissi­
ble at trial, but it must be more than color­
able and must be significantly probative. 
Dombrowski v. Eastland, 387 U.S. 82, 87 
S.Ct. 1425, 18 L.Ed.2d 577 (1967) (per cu­
riam); Ftrst Nat'L Bank of Anz. v. Ctties 
Serv. Co., 391 U.S. 253, 290, 88 S.Ct. 1575, 
1593, 20 L.Ed.2d 569 (1968), reh'g. den., 393 

3. The operators have also been JOmed as third­
party defendants 

U.S. 901, 89 S.Ct. 63, 21 L.Ed.2d 188 (1968). 
The applicable substantive law identifies ma­
terial facts, and the crux of our inquiry is 
whether the evidence presents sufficient dis­
agreement over a material fact to require 
resolution by a trier of fact, or whether it is 
so one-sided that one party must prevail as a 
matter of Jaw when all reasonable inferences 
are drawn in favor of the non-moving party. 
Anderson v Liberty Lobby, Inc., 477 U.S. 
242, 247-52, 106 S.Ct. 2505, 2509-12, 91 
L.Ed.2d 202 (1986); Matsuslnia Elec. Indus 
Co. v. Zemth Radw Corp., supra. 

III. 
Mobil IS m the business of selling petrole­

um products, and, during the relevant tlme 
period, approximately June, 1961 to Decem­
ber, 1976, Mobil products were retailed by 
semce stations bearing the Mobil brand 
name. The usual practlce was for Mobil to 
own or lease the service station and equip­
ment, which it, in turn, leased or subleased to 
mdividuals who operated the businesses as 
independent entrepreneurs. The leased fa­
cility included underground tanks m which to 
temporarily store used oil removed from cus­
tomer's automobiles prior to permanent dts­
posal. Arrowhead allegedly scavenged waste 
oil from storage tanks of about 30 semce 
stations wh1ch were operated under leases 
with Mobil.3 Thrrd-party plaintiffs seek to 
1mpress generator status on Mobil by VIrtue 
of Arrowhead's collection of waste oil from 
the service stations beanng the Mobil brand 
name and engaged m the retail sale of Mobil 
products. 

In support of this motion, Mobil has pre­
sented affidavits from md1viduals employed 
as Area or District Managers for periods 
covering 1959 to 1984. These affidaVIts, 
based upon affiant's personal knowledge of 
Mobil's relattonship with all service statlons 
in this area, aver that: 

Mobil did not own or operate any of the 
semce stations Identified as sources of 
hazardous substances transported to the 
Arrowhead site; 4 

Mobil did not own waste or dram oil; 

4. Th1s averment 1s conceded to be fact by third· 
party plamnffs 
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Mobil did not arrange for treatment or Mobil expected lum to perform all normal 
disposition of waste or drain oil by arrow- service station functions mcludmg chang-
head; mg oil.7 

Mobil did not select Arrowhead as a facili- In Answers to Interrogatories, Evert Pear­
ty for disposal or treatment of waste or son, who operated a leased Mobil station 
drain oil; and from 1955 to February, 1962, avers that: 

Mobil d1d not control, d~.rect or otherwise He never made arrangements for removal 
dec1de how any service station operator 
would d1spose of or treat any of the dram 
or waste oil at the Arrowhead s1te or any 
other facility. 

In opposition to the motlon, and to sustain 
the burden of going forward With evidence to 
establish a genuine issue of material fact, 
third-party plaintiffs submit two affidavits 
and an individual th1rd-party defendant's An­
swers to Interrogatories 

An affidavit by Loren Bruce, Jr. avers 
that· 

He leased a service station and eqmpment 
from Mobil from 1968 to 1975; 

Mobil provided him with support and prod­
ucts required m the business, he sold only 
Mobil products, and Mobil offered incen­
tives for lessees to buy larger quantities of 
oil from Mobil; 

Mobil requ1red h1m to perform oil changes 
at the service station; and 

Ray Frazee, a Mobil representative, con­
sented to haVIng Arrowhead pick up used 
dram oil from his station. 

An affidavit by Clarence E. Dzuck avers 
that: 

He leased a service station from Mobil 
dunng 1958 and 1959; 5 

He sold only petroleum products pur­
chased from Mob1l; 

He never personally called or contacted 
Arrowhead or anyone else to pick up used 
dram oil, 

Mobil may have made arrangements for 
waste oil pick up; 6 

If Arrowhead picked up used dram oil 
from his station, he Js without knowledge 
of who mttiated this arrangement, 

5. The umc pcnod with wh1ch th1s ht1gauon 1s 
concerned commences m June, 1961 Affiant's 
expencncc or knowledge of events pnor to that 
t1mc ,, of doubtful relevance 

of waste oil from the station, and that. as 
far as he knows, none was ever removed; 
He feels that if any arrangement for re­
moval of dram oil was made, Mobil would 
have been responsible for them. [Empha­
sis added] 

IV. 
[2] The evidence in opposition to this mo­

bon presented by Dzuck's affidavit and Pear­
son's Answers to Interrogatories IS not suffi­
Cient to raise a genume issue of matenal fact 
in regard to whether or not Mobil entered 
mto an arrangement, by contract or other­
wise, with Arrowhead. Dzuck's affidaVIt is of 
questionable relevance, but, in any event, 
merely states that Mobil may have arranged 
for a pick up of drain oil. Pearson's Answers 
to Interrogatories state that, as far as he 
knows, no dram oil was removed from h1s 
station, but that, if 1t was, he made no ar­
rangement for removal, and, if one was 
made, Mobil would have made 1t. To ra1se a 
genuine issue of material fact, third-party 
plamtiffs were obhgated to come forth w1th 
evidentiary matenal stating specific facts on 
personal knowledge which contradicts facts 
stated in evidence subm1tted by movant. 
Lu1an v Natwnal Wddl~(e Fedemtwu. 497 
US. 871, 110 S Ct 3177, 111 L.Ed.2d 695 
(1990), W~ll~antS v. &trough oj West Chester, 
891 F.2d 458 (3d Cir.l989) (Garth. J., concur­
nng); Untted States v. Monsanto Co, 858 
F.2d 160, 170-71, n. 20 (4th Cir.1988), cert 
den., 490 U.S. 1106, 109 S.Ct. 3156, 104 
L.Ed.2d 1019 (1989). Neither of these les­
sees state material facts of their personal 
knowledge. They merely relate what they 
surmise. (Save for Pearson's averment that, 
to his knowledge, Arrowhead never collected 
used oil from his statiOn, wh1ch creates an 

6. Emphasts 1s added to fac1htate later reference 
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mteresting paradox.) The determination of 
whether or not third-party plaintiffs have 
demonstrated existence of a genuine issue of 
material fact regarding Mobil's status as a 
generator of hazardous substances depends 
upon the averments of facts made by Loren 
Bruce. 

v. 
[3) The word "arranged" as used in Sec­

tion 9607(a)(3) in the phrase "any person who 
. , or otherwise, arranged for disposal .. 

of hazardous substances owned or possessed 
by such person, or any other party or entity" 
IS cryptically vague and undefined.~ To pro­
mote the overwhelmmgly remedial statutory 
scheme, however, courts have granted the 
word and the phrase a very liberal interpre­
tation, see, Untted States v Northeastern 
Pharnwceutical & Chem Co., 810 F.2d 726, 
733 (8th Cu-.1986), cert. den., 484 U.S. 848, 
108 S.Ct. 146, 98 L.Ed.2d 102 (1987); Untted 
States v Aceto A gr. Chems. Corp., 872 F .2d 
1373 (8th Cir.1989), reh'g. den., (1989); Ded­
ham Water Co v Cumberland Farms Datry, 
Inc., 805 F.2d 1074, 1081 (1st Cu-.1986); New 
York v. Shore Realty Corp., 759 F.2d 1032, 
1045 (2d Cir.1985), and the E1ghth Cu-cuit 
has found 1t adVIsable to mterpret the phrase 
m the light of CERCLA's two essential pur­
poses, i.e.: 

1. To provide immediate tools for prompt 
and efficient response to problems result­
mg from hazardous waste disposal, and 
2. To assess costs and responsibility for 
remedying harmful conditions on those re­
sponsible for problems caused by disposal 
of hazardous substances. 

See, Northeastern Pharmaceuttcal & Chem 
Co., supra. 

[ 4] Recognizing that the remedial statute 
is directed towards imposing liability upon 
those causing the harm which is to be remed­
ied, courts will not permit a party to insulate 
Itself from liability by contract, but will look 
beyond the parties' characterization of the 
transaction to ascertain its true nature, and 
impose liability accordmgly, cf., Untted 
States v. Aceto Agr. Chems. Corp., supra; 

8. In contraM, hazardous substance, fac1htv, treat­
ment, d1sposal and other terms are spe~lflcally 

Florida Power & Light Co. v. AUtS Chai.mers 
Corp., 893 F.2d 1313 (11th Cir.1990); United 
States v. Conservatian Chem Co., 619 
F.Supp. 162, 192 (W.D.Mo.1985); Untted 
States v. Ward, supra; State of MtSsoun v. 
Independent Petrochemical Corp., 610 
F.Supp. 4 (E.D.Mo.1985); United States v 
Wade, 577 F.Supp. 1326, 1333 n. 3 (E.D.Pa. 
1983). Consequently, hability as a generator 
of a hazardous substance has been imposed 
upon a party who sells or delivers a product 
containing a hazardous substance to a second 
party, who, in turn, disposes of the hazardous 
substance, where the fu-st party retalns an 
ownership interest, or authority to control 
disposal; or where common Jaw would Im­
pose VIcarious liability for the abnormally 
dangerous act of the second party; or where 
hazardous waste is generated, and is dis­
posed of, in the course of a process per­
formed by the second party for the first 
party's benefit. See, e.g., United States v 
Aceto Agr Chems. Corp., supra at 1380-82; 
Levtn Metals Corp. v. Parr-Rtchmond Ter­
minal Co., 781 F.Supp. 1448 (N.D.Cal.1991) 

[5, 6] By the same token, liability as a 
generator of a hazardous substance will not 
be imposed upon a party whose acts or ac­
tions do not demonstrate some responsibility 
for the decision on dispositiOn of a hazardous 
substance. Cf., Untted States v Aceto Ag1· 
Chems Corp., supra; Flon.da Power & Light 
Co. v AUis Chalrners Corp., supra; CPC 
Int'L Inc v. Ae1-oJet-General Corp., 731 
F.Supp. 783 (W.D.Mich.1989); Edward 
Htnes Lumber Co. v Vulcan Materials Co., 
685 F.Supp. 651 (N.D.IJI.1988), affd., 861 
F.2d 155 (7th Cir.1988), reh'g. den., (1988); 
United States v. A & F Matenals Co., Inc., 
582 F.Supp. 842 (S.D.Ill.1984). This connec­
tiOn is referred to as nexus, and the pertinent 
nexus inquu-y tests whether or not the party 
assumed, or had the obligation to assume, 
responsibility for the critical decision on dis­
posal of the waste product. Cf., Northeast­
ern Pharnwceuttcal & Chem Co., supra at 
743; CPC Int'L Inc. v. Ae1-oJet-Geneml 

defmed Sec, Tale 42 USC § 9601 
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Corp., 759 F.Supp. 1269, 1278 (W.D.Mieh. action brought against H. Eugene Wray, 
1991). General Electric and other defendants. 

[7, 8] The necessary nexus IS easily found 
in mstances where a party took affinnative 
action which resulted in deposit or treatment 
at a site which ultimately resulted in release 
of the hazardous substance, cf., Umted States 
v Consolidated Rail Corp., 729 F.Supp. 1461, 
1472 <E.D.Del.l990), or where the party re­
tamed the authority to control the handling 
and disposition of a hazardous substance and, 
by failmg to act, m effect, decided upon the 
disposition by negative personal mvolvement. 
Cf., Nm"theastern Pharmaceutical & Chern 
Co, supra at 743; Allted Towing v Great 
Eastern Petroleum Corp., 642 F.Supp. 1339, 
1350 (E.D.Va.l986); Umted States v A & F 
Matenals Co., supra at 845. Other circum­
stances require analysis of bas1c concepts. 
Nexus is, m common terms, merely a connec­
tion between the potentially responsible par­
ty and the disposal of the hazardous waste. 
Cf., Jcmes-Hamtlton v Beazer Matenals & 
Serv1ces, 959 F.2d 126 (9th Ctr.l992); Umted 
States v Aceto Ag1·. Cherns. Corp., supra; 
Levm Metals v. Pan·-Richmond Terntinal 
Co., supra; Hassayarnpa Steenng Cornmtt· 
tee v State of Anz., 768 F.Supp. 697 (D.Anz. 
1991). Nexus, therefore, must be predicated 
upon the part1es' conduct with respect to 
disposal of the hazardous waste. 

[9, 10] The numerous published cases 
clearly mdicate that m each mstance the 
court must engage in a fact specific mqUtry 
to determme whether or not the action of the 
party sought to be charged as a generator of 
a hazardous substance provides the neces­
sary connection between that party's conduct 
and the disposal of hazardous waste,9 but 
guidance pertaining to pertinence of particu­
lar facts is provided by a recent Second 
Circmt case which posed facts remarkably 
Similar to the facts m this case. See, Gener· 
al Elec. Co. v. AAMCO Transrnzss~ons. Inc, 
962 F.2d 281 (2d Cir.l992). AAMCO was 
aftermath to a CERCLA response recovery 

9. A court should not be •misled by cases wh1ch 
md1catc that ownership or possession of the 
waste product IS necessary to hab1hty as a gcner· 
ator Sec, c g , State of New York v Crrv o( 
lollll~town, 701 F Supp 33 !N D NY 1988), C 
Greene Equzp Corp v Electron Corp , 697 
F.Supp 983 (N D 111 1988), Umred Scares v 
Wmd. 618 F Supp 884 (ED N.C 1985) The 
narrow hm1tat1on of generator hab1hty to an 
owner or po&sc~~or of the waste product IS con-

Wray operated a waste oil business, and, in 
the course of that business, collected used oil 
from General Electric, several other major 
corporations, and several hundred automo­
bile dealershtps, garages and service stations. 
The waste oil was transported by Wray to a 
site located in a fresh water wetlands. After 
leakage occurred, a CERCLA action was 
commenced, and the action was settled by 
entry of a Consent Judgment wh1ch specifi­
cally permitted General Electric to pursue 
contribution actions agamst potential respon­
sible parties who had not participated m the 
Consent Judgment. General Electnc com­
menced action against 30 service stations, 
and agrunst three major oil compames which 
had leased service station facilities and sold 
petroleum products to the service station de· 
fendants. A motion for summary judgment 
by the maJor oil companies was granted, and 
General Electric appealed. General Elec­
tric's major contention was that the phrase 
"otherwise arranged" should be interpreted 
to include entities that had the ability or 
authority to control waste disposal practices 
of a thtrd-party, even if they did not take 
part m the decision of how, when or where 
the disposal would be effected. 

The Court rejected the proposition that 
mere economic bargammg power which 
would permit one party to tmpose certam 
terms and conditions on another will, in and 
of itself, create an obligation which will con· 
st1tute that party a generator or arranger. 
The Court analyzed the statute, and conclud­
ed that: 

, Congress employed traditional no­
tions of duty and obligation in decidmg 
which entities would be liable under 
CERCLA as arrangers for the disposal of 
hazardous substances. Accordingly, th1s 
court concludes that 1t is the obhgation to 

trary to the language of the statute, cannot be 
reconciled w1th cases wh1ch emphas1ze that the 
declsionmakmg process as crmcal. and has been 
reJected by the Eighth CirCUli See, Umted 
Stares v Acero Agr Cltems Corp. 872 F Zd 1373 
(8th C1r 1989), also see, Umted States v Nonh­
eastem Pharmaceullcal & Cliem Co. 810 F 2d 
726 (8th C1r I 986). cert den, 484 US 848, 108 
S Ct 146. 98 L Ed.2d 102 (1987), Umred Stares 
v Bliss. 667 F Supp 1298 (ED Mo 1987) 
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exercise control over hazardous waste dis­
posal, and not the mere ability or opportu­
nity to control the disposal of hazardous 
substances that makes an entity an arran­
ger under CERCLA's liability provision." 

The Court found that the oil companies exer­
cised control over aspects of the dealer's 
businesses, but that no control was exercised 
over generation or disposal of waste oil; that 
the oil companies did not own the waste oil 
nor control the process by which it was gen­
erated; that leasing underground storage 
tanks for waste oil was msufficient to consti­
tute oil compames arrangers; that the deal­
ers were independent businessmen; that the 
oil companies did not assume responsibility 
for disposal of waste oil by contract; that 
sale of new oil to the dealers did not create 
an obligation to control disposition of waste 
ml; and that 

"In fact, while the oil companies may have 
encouraged their dealers to sell as much of 
their petroleum products as they could, the 
uncontroverted evidence demonstrates that 
they did not require their dealers to per­
form ml changes." 1o 

These subordinate findings lead to an ulti­
mate finding that, m the absence of a con­
tractual proVIsion, the oil companies were 
under no obligation to arrange for proper 
disposal of waste oil collected by dealers, to 
the conclusion that the oil compames were 
not "arrangers" within the meaning of Sec­
tion 9607(a)(3); and to affirmance of the 
grant of summary Judgment. 

VI. 

Th1s Court's fact specific inqurry Is ham­
pered by the peculiar posture of the evidence 
or lack of evidence. We glean from submis­
sions and admissions that the station opera­
tors were independent businessmen who 
leased real estate and equipment from Mobil, 
and that each lessee conducted its business 
independently, subject to terms of the lease 
which required it to deal exclusively m Mobil 
products and to comply with minimum stan­
dards of cleanliness, hours of operation and 
similar busmess practices. The eVIdence in­
dicates that the relationship between Mobil 
and its lessees was fundamentally the same 

10. Th1s statement has troublesome aspects and IS 

as the relationship between oil companies 
and dealers in AAMCO, with one exception. 
Loren Bruce, one of the lessees, avers, by 
affidavit, that: 

1. A Mobil representative consented to 
Arrowhead collecting used oil from his sta­
tion, and 
2. Mobil required him to perform oil 
changes. 

We must determme whether or not the two 
averments are sufficient to determinabvely 
distinguish ARMCO on its facts, and whether 
or not they are sufficient to raise a genuine 
issue of material fact which forecloses entry 
of summary JUdgment. 

[11-13] A disputed fact is matenal if it 
must inevitably be resolved and if the resolu­
tion ·may determine the outcome of the case 
under governing law. See, Angel v. Seattle 
First Nat'L Bank, 653 F.2d 1293 (9th Cir. 
1981). Applicable substanbve law identifies 
which facts are material and which are rrrele­
vant, and provides the criterion for categoriz­
mg factual disputes. Anderson v L1berty 
Lobby, Inc., supra. A matenal fact dispute 
is genuine if the evidence is such that a 
reasonable JIJrY could return a verdict for the 
non-moVIng party when the evidence is 
viewed through the prism of the substantive 
evidentiary burden. Anderson v. Ltberty 
Lobby, Inc., supra, 477 U.S. at 248 and 254, 
106 S.Ct. at 2510 and 2513. 

VII. 

[14] The first averment IS obVIously di­
rected towards a showing that Mobil was 
actively mvolved m the dispositiOn of waste 
oil through Arrowhead. In analyZing Its 
meamng and probabve value, we must recog­
mze that the word "consent" is Imprecise and 
has broad and diverse connotations. Under­
standing the context in which the "consent" 
was given and the precise words used to 
signify consent is imperative. The phraseol­
ogy of the averment expresses "consent" as a 
conclusiOn. As 1t stands, 1t is insufficient to 
denote active participation by Mobil m the 
decision to utiliZe Arrowhead for waste oil 
disposal. Reasonably construed 1t merely 
imputes knowledge of this lessee's decision to 

set out verbatim to fac1htate d1scuss1on 
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Mobil, and establishes that Mobil, with that universal requirement can, at least, be in­
knowledge, did not interfere with the deci- ferred. They have not. Only one of the 
s10n. Mobil did not own the waste oil. did three lessees upon whom they rely makes the 
not control the process which generated chum, and it is reasonable to presume that 
waste oil, and there IS no showing that it had the other two been subject to the same 
possessed contractual power to dictate the requirement they would have echoed the 
manner of disposition of waste oil. The aver- claim. It is not reasonable to mfer from the 
ment does not tend to establish acts or ac- evidence presented that all lessees were re­
tions which demonstrate responsibility, or as- quired to perform oil changes. Thts Court 
sumptJon of responsibility, for the critical concludes that the rationale and holding of 
decision. Without more, a naked conclusory AAMCO controls disposition of the summary 
averment of "consent" to a particular disposi- JUdgment motion for ali claims save the one 
tion of waste oil does not raise a material based upon disposal of waste oil from the 
issue of fact. station operated by Loren Bruce. 

Even if the averment IS seen to raise an 
issue of matenal fact, it does not raise a 
genuine Issue. Mobil, through affidavits of 
three qualified persons with personal knowl­
edge, has denied that it possessed control, or 
directed or decided on means of disposition 
of waste oil. Third-party plaintiffs have the 
burden of proving otherwise by a preponder­
ance of the evidence The averment that 
Mobil's representative consented to disposi­
tion of waste otl through Arrowhead is not 
sufficiently probative to outweigh other con­
trary eVJdence and prove that Mobil actively 
or passively participated m the dec1s1on 
Mobil would be entitled to a d1tected verdict 
on the issue. 

VIII. 

The second averment is more troublesome. 
This averment is probably d~tected towards 
showing that Mobil was impressed with an 
obligation to assure proper disposal of waste 
oil, and that th1s obligation provides nexus 
necessary to impose generator liability on 
Mobil. 

Mobil has remained silent on the question 
of whether or not it required all dealers to 
perform oil changes, but Mobil was under no 
obligation to negate that claim, if that claim 
is actually made. Third-party plaintiffs seek 
to establish that Mobil 1s a responsible party 
for waste oil generated by 30-odd stations. 
If third-party plaintiffs claim that all of Mo­
bil's lessees were required to perform oil 
changes, and that this IS a determinative 
factor in d1stingmshing AAMCO and estab­
lishing nexus, third-party plaintiffs were obli­
gated to produce evidence from whtch such a 

That aside, we still must meet the issue 
head-on, and again refer to the rationale and 
holdmg in AAMCO. We cannot determme 
with absolute certainty whether or not the 
AAMCO Court considered the absence of a 
reqmrement that dealers perform oil changes 
to be the determmative factor which would 
outweigh all other factors of the lessor-lessee 
relatlonship which tt considered. In other 
words, can we say that the Court, by tmplica­
tJOn, held that an otl company which required 
1ts service station dealers to change oil was 
automatically Impressed with an obligation to 
exerc1se control over disposal of waste oil 
thereby produced, as a matter of law? Th1s 
Court thinks not. The AAMCO Court care­
fully focused on the nan·ow question of 
whether or not the relatlonshtp between 
dealers and the oil compames Impressed an 
obligation on the oil companies to control 
disposition of waste oil. In doing so. 1t con­
sidered all facets of the relatwnships be­
tween oil compames and dealers, and 
weighed each factor and therr synerg~stlc 

effect. The sole reference to the absence of 
a requirement that dealers perform oil 
changes is the terse afterthought m the con­
text quoted, whtch, when read in conjunction 
with the statement that " in the absence 
of a contractual provision to the contrary, the 

oil companies were under no obligation 
to atTange for disposal of waste 01! 
gJVes no credence to a presumptiOn that 
presence of the requirement would have pro­
vided the missmg contractual prov1s1on and 
precipitated a different decision. 

The full thrust of the rationale of the 
AAMCO Court is lllummated by its reference 
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to cases holding that, absent actual exercise 
of management authority, liability will not be 
imposed upon an entity which merely knew 
about the nature of a disposal facility's opera­
tion and had power to become mvolved in 
management of the facility; 11 and the state­
ment that "the mere existence of economic 
bargaining power which would permit one 
party to impose certain terms and conditions 
on another does not itself create an obli­
gation under CERCLA." It seems fairly 
clear that the Court did not consider the 
mere power, authority or ability to control 
disposition of a hazardous substance suffi­
cient to impose an obligation to exercise con­
trol, and that an obligation sufficient to con­
stitute nexus would have to find roots in 
contract or other legally cognizable source. 

Mobil leased service station facilities and 
equipment to independent businessmen, and 
sold useable petroleum products to the les­
sees. In part, the relationship between Mo­
bil and the lessees was that of seller and 
purchaser of usable non-hazardous products. 
When put to intended use by the purchaser, 
the products generated hazardous substances 
which were within the disposal regulation of 
CERCLA, but, in no way, can the sale be 
mterpreted as a sale for the purpose of rid­
ding Mobil of hazardous substances. CERC­
LA liability as a generator cannot be Im­
posed upon Mobil on the basis of this seller­
purchaser relationship. Cf., Florida Power 
& Light Co. v. AU'tS Chalmers Corp., supra; 
Prudentzal Ins. Co. of Amerzca v. U.S. Gyp­
sum, 711 F.Supp. 1244 (D.N.J.l989). 

In part, the relationship was that of land­
lord-tenant. The lease imposed contractual 
obligations upon both parties and, to an ex­
tent, governed aspects of the lessee's busi­
ness operation. The lessee was obhged to 
comply with requirements pertaining to busi­
ness practices imposed by the lease, and we 
will assume, arguendo, that included a re­
quirement that oil change service be offered 
to the public. In all respects not specifically 
regulated by the lease, the lessee was free to 
independently operate the service station 
business without interference by Mobil. The 
generation of waste oil containmg hazardous 
substances is inherent in the operation of a 

II. Cumg, Levm Metals Corp v Parr-R1chmorzd 
Termmal Corp, 781 F Supp 1454 (N D Cal 

full service automobile service station, and, it 
follows, that disposal of waste oil generated 
is a fundamental and inescapable function of 
the operation. The terms of the lease carved 
spheres of the operation m which Mobil re­
tained a voice, but none of the control over 
the serv1ce station business practices was 
concerned with waste oil disposal, an essen­
tial part of the busmess. It is logical to 
conclude that waste oil disposal was a facet 
of the service station operation whtch was 
exclusively within the domain of the lessee, 
and that we cannot find, as a matter of fact, 
that the contract, or an extra-contractual re­
lationship, tmposed an obligation upon Mobil 
to control and direct the manner of disposi­
tion of waste oil. 

Can we conclude that a mere requirement 
that lessees perform oil changes impressed 
an obligation on Mobil to control and direct 
the manner of disposition of waste oil as a 
matter of law? This Court thinks not. If 
such obligation IS imposed upon Mobil, it ·will 
also be necessary to conclude that the re­
quirement imposed a concomitant obligation 
upon the lessee to submit to dictates or 
drrections of Mobil pertaining to disposition 
of waste oil. Without this binding, reciprocal 
obligation, the obligation 1mposed upon Mobil 
would not be enforceable against the lessee 
The obligatiOn would impute power m lessor 
to direct and control disposition of waste otl 
by the lessee, but the power would be sub­
stantively empty and basically illusory. This 
Court finds no authority which authorizes a 
drastic rescripting of the lease to impose 
these obligations on the parties, or any merit 
m JUdiCially constructing a diChotomy. 

[15-17] We must bear in mind that the 
purpose of CERCLA is to assess response 
costs on those responsible for problems 
caused by disposal of hazardous waste, and 
that the authority or obligation to control 
handling and dlsposal of hazardous sub­
stances is the cntical factor. United States 
v. Northeastern Pkannaceutzcal & Chern 
Co., supra; United States v Consolldated 
Ratl Corp., supra. Liability attaches only to 
persons who actually transact in a hazardous 
substance for the purpose of treatment or 

1991) 
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disposition. Edward Huoes Lumber Co. v. service station and sells a product intended 
Vulcan Materwls Co., supra; Unzted States for use in that sernce station that generates 
v Pesses, 794 F.Supp. 151 (W.D.Pa.l992). a hazardous substance, but which does not 
Mobil did not transact in a hazardous sub- possess power, or exert influence, to control 
stance, but in virgJn motor oil, which is ex- disposition of the hazardous substance, skews 
eluded from the definition of hazardous sub- the concept of nexus beyond recognit1on. 
stances. See, Title 42 U.S C. § 9601(14). 
The hazardous substance was acqurred by 
the sernce station when used oil was drained 
from a customer's car. Rough analogy can 
be drawn to mstances m which an allegedly 
responsible person contracts with a third­
party to manufacture or refine a product by 
a process m which the generation of a haz­
ardous substance is inherent. Generator lia­
bility v.'ill be Imposed upon the allegedly 
responsible person only 1f 1t retains owner­
ship of the raw matenal dunng the manufac­
turing or refinmg process and can be seen to 
have retained authority to control work m 
progress and dispositJOn of the hazardous by-
product. Cf., Umted States v. Aceto Ag1: 
Chenu, Corp, supra; Levtn Metals Corp v 
Parr-Richrnond Termmal Co., supra. Here, 
new oil sold by Mobil, which was not a haz­
ardous substance, replaced old oil, which may 
or may not have been ongJnally sold by 
Mobil and which was a hazardous substance. 
Naturally, the retail sale of its petroleum 
products benefits Mobil if the retailer res­
tocks h1s supply with Mobil products, but oil 
changes performed in the ordinary course of 
business pnmarily benefit the service stat10n 
which controls the transaction and assumes 
O\\rnershlp, or custodial possession, of the 
waste oil by-product. Mobil did not retam 
ownership of the Vll'gin oil sold to the retail­
er, control the oil change process, or possess 
authority over disposal of the waste oil. 
From whence would an obligatiOn to control 
deposit of used motor oil flow'? 

It would be nice to utihze the concept of 
nexus to invade the deep pockets of a maJor 
ml company and thereby conserve the Super­
fund, but generator liability is not composed 
of a series of links in an endless chain. Lia­
bility ends with the person who made the 
decision on disposal, or, by VIrtue of owner­
ship or control, was obligated to make the 
decisiOn. Nexus must be prem1sed upon the 
conduct of the party m respect to the dispos­
al of hazardous waste. Extending the nexus 
concept to include a party wh1ch leases a 

WHEREFORE, It is­

RECOMMENDED: 

That the Court enter an Order granting 
Mobil CorporatiOn summary judgment, and 
drrectmg the Clerk of the Court to enter 
Judgment accordmgly. 

RESOLUTION TRUST CORPORATION, 
as receiver of Missouri Savings 

Association, F.A., Plaintiff, 

v. 

Solon GERSHMAN, et al., Defendants. 

No. 4:92CVI687. 

United States D1stnct Court, 
E.D Missouri, E.D. 

July 12, 1993. 

Resolution Trust CorporatiOn <RTC), as 
receiver for falled savmgs mstltutJOn, sued 
former d1rectors and officers for breach of 
fiduc1ary duty, negligence and gross negll­
gence and sought accounting of officers' and 
drrectors' financial CJTCumstances for past 
five years. Defendants moved to dJsmJss and 
for more defimte statement. The District 
Court, Hamilton, J., held that: (1) proVISion 
of Financial Institutions Reform, Recovery, 
and Enforcement Act <FIRREA) that di-
rector or officer may be personally hable for 
gross negligence did not preempt RTC's 
state law claims for breach of fiduciary duty 
and negligence; (2) "other apphcable law," 
withm meaning of provision of FIRREA that 
director or officer may be held personally 
hable for gross neghgence but that nothmg 
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for lack of personal jurisdictton is hereby 
ALLOWED. 

An Order will issue 

U.S. v. ARROWHEAD 
REFINING CO. 

U.S. District Court 
District of Minnesota 

UNITED STATES OF AMERICA, 
Plainuff, vs. ARROWHEAD REFJN. 
lNG COMPANY, ET AL., Defendants, 
and ARROWHEAD REFINING 
COMPANY, ET AL., Th~rd-Party 
Plamtiffs, vs PLAZA DODGE, INC., 
Third-Party Defendant and Fourth­
Party Plamtiff, vs. CHRYSLER COR­
PORATION, Fourth-Party Defendant, 
No 5·89-202, March 12, 1993 

Comprehensive Environmental 
Response, Compensation, and 
Liability Act 

Liability - Generators/sellers 
( .. 170.2520) 

Settlement and contribution - Con­
tribution among responsible par­
ties ("'170.4020) 

[1] Automobile manufacturer is not 
hable under Comprehensive Environ­
mental Response, Compensation, and Li­
ability Act for generating waste oils sent 
to used 011 refining facility, because (1) 
even though automobile dealer claimed 
that manufacturer could be held liable 
under act for arranging for disposal of 
waste oil from dealer that contributed to 
contammauon at fac1lity, court finds nei­
ther manufacturer nor its employees ex­
ercised sufficient control over dealer's 
waste oil disposal decisions to give rise to 
liab1hty under act, and (2) court similar­
ly finds that manufacturer exercised in­
sufficient control over dealer to support 
p1ercmg corporate veil to hold manufac­
turer hable for dealer's acttons. 

After review by federal district court of 
ruhng (McNulty, Mag.) that recom­
mended mouon for summary judgment 
be granted m favor of automobile manu-

U.S u. Arrowhead Refimng Co 

facturer on fourth-party claims ra1sed m 
Comprehensive Environmental Re­
sponse, Compensauon, and L1ability Act 
suit, ruling adopted and motion granted. 
Prior opm1on: 35 ERC 2065. 

Rolf A. Lindberg, Duluth, Minn., for 
Plaza Dodge Inc. 

Peter L. Winik, Wash., D.C , and 
Marcia M. Kull, Minneapolis, Mmn., 
for Chrysler Corp. 

Before Paul A. Magnuson, district 
judge. 

Full Text of Order 

Based upon the Report and Recom­
mendation of Umted States Magtstrate 
judge Patrick J. McNulty, and after an 
mdependent review of the files, records 
and proceedings in the above-utled mat­
ter, 1t is -

ORDERED. 
That the motion of Chrysler Corpora­

tion for summary judgment shall be, .and 
hereby ts, granted, and the Clerk of the 
Court is directed to enter judgment 
accordingly. 

Full Text of Magutrate's Report 
and Recommendation 

The above-titled case came before the 
undersigned United States Mag1strate 
Judge, pursuant to special assignment 
made in accordance with provisions of 
Title 28 U.S.C. 636(b)(l)(B), upon mo­
uon by Chrysler Corporation, Fourth­
Party Defendant, for an order granung 
summary Judgment Chrysler Corpora­
non appears by Peter L. Wmik, Esq. of 
Luthan & Watkins and by Marcia M. 
Kull, Esq. of Bowman and Brooke. Plaza 
Dodge, Inc., Fourth-Party Plaintiff, ap­
pears by Rolf A. Lindberg, Esq. of Fry­
berger, Buchanan, Smith & Fredenck 

The responding party did not file an 
affidavit indicatmg that funher discovery 
was necessary to enable it to establish 
facts essential to justify opposnion to this 
motion, see, Rule 56(f), Federal Rules of 
Ctml Procedure, but, at the hearing, mdi­
cated that Answers to Interrogatories, 
wh1ch were not yet due, were necessary. 
Thts Court, therefore, withheld action on 
thts motion until Answers were served, 
and afforded the parties addiuonal ume 
to submit Supplemental Memoranda. 
This has been accomplished, and the 
motion is rtpe for determination. 
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The act1on arises out of the operation 
of Arrowhead Refining Company which 
formerly operated an oil recycling plant at 
wh1ch waste oil and other used petroleum 
products were processed and distilled to 
remove Impurities and produce a product 
of des1red v1scos1ty. The waste oil was 
collected from storage tanks at service 
stauons, and other sources, by an Arrow­
head tank truck The purifymg process 
generated waste-containing hazardous 
substances 1 which were deposited in a 
swampy area adjacent to the plant. The 
Comprehensive Environmenta1 Response, 
Compensation and Liability Act of 1 980, 
as amended, authonzes the Environmen­
tal Protection Agency to take d1rect shan­
term "response" and long-term "remedi­
al" action 2 with funds from the 
Hazardous Substance Response Trust 
(the Superfund), and to seek recovery of 
these response and remedial costs from 
responsible panies. The United States 
brought this act10n against owners and 
operators of Arrowhead Refining Com­
pany (Arrowhead), against its princpal 
officers, and agamst 12 corporations seek­
mg Judgment for recovery of remedial and 
response costs mcurred and to be mcurred 
at the Arrowhead refinery site. The stat· 
ute enumerates four categories of respon­
Sible persons subject to liabihty for reme­
dial and response costs. Tzlle 42 U.S C. 
§9607(a). Arrowhead, and its princrpals, 
are allegedly hable as operators of the 
fac1lity, and the other defendants are al­
legedly liable as "generators" of hazard­
ous substances. A "generator" ts: 

"(3) any person who by contract, 
agreement or otherw1se, arranged for 
dtsposal or treatment, of hazardous 
substances owned or possessed by such 
person, by any other pany or enuty, at 
any facility or mcmeration vessel 
owned or operated by another pany or 
enuty .. " 

Tille 42 USC §9607(a) 
The statute imposes joint and severa1 

stnct liabzlity for harm which is not di­
visible between multiple actors. See, Umt­
ed States v Parsons, 723 F.Supp. 757 [30 
ERC 1160) (Ga. 1989); Unzted States u 
Chem-Dyne Corp, 572 F.Supp. 802 [19 
ERC 1953] (Oh10 1983). Once it is deter-

1 For purposes of this mouon, the content 
of the waste matertal 1s assumed to mclude a 
hazardous substance. 

' Defined m T1tle 42 U S.C. §9601(23) 
(24) and (25). 
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mined that a party falls within the classi­
fication of a responsible pany, liability 
attaches without regard to fault or state of 
mind. See, Unzted Sliltes v. Ward, 618 
F.Supp. 884, 893 (23 ERC 1391) (N.C. 
1985). The statute funher provides that 
an allegedly responsible person from 
whom recovery is sought may seek contn­
bution from any other allegedly responsi­
ble person who IS liable or potentially 
liable for response and remedia1 costs. 
Ttt/e 42 U.S.C. §9613(/) (1). Defendants 
brought a third-party action against Plaza 
Dodge, Inc. allegmg that Plaza Dodge, 
Inc. is a potentially responsible person as 
a generator of hazardous substances, and 
seek judgment for contribuuon to any 
sums which defendants may ultimately be 
found liable to the United States Plaza 
Dodge, Inc., in turn, impleaded Chrysler 
Corporation, as a Founh-Pany Defend­
ant, allegmg that Chrysler is a Potentially 
responsible person as a generator of haz­
ardous substances released at the Arrow­
head Site seeking contribution to any 
sums wh1ch 1t may be found liable to 
Third-Pany Plamtiffs, and for other 
relief.' 

Succmctly stated, movant's contention 
is that Plaza Dodge, Inc., a Chrysler 
dealer, was a separate independent legal 
enuty that managed and operated an 
automobile dealershtp which arranged 
for disposition of waste oil at the Arrow­
head Site; that Chrysler Corporation was 
not acuvely involved, or obligated to be 
mvolved, in the dealer's waste ml dispos­
al, and that there is no nexus between the 
disposal of waste oil by Plaza Dodge, 
Inc. and Chrysler Corporauon upon 
which to predicate generator liability 

II 

(1] Plaza Dodge, Inc. was organized 
and operated as a "Dealer Emerpnse" or 
"Marketmg Investment" dealershtp.• A 
Marketing Investment dealership (M.l.) 

' Chums predicated upon the Mmnesota 
Environmental Response and Liability Act, 
Mrnn. Stats., §115B.OJ, subd 1, upon the com­
mon-law of contribution, and upon an unjust 
enrichment theory are advanced m the Thtrd 
and Founh-Pany Complatnts, but u 1s gener­
ally conceded that the resoluuon of CERCLA 
claims will govern the final d1sposnion of all 
actions. Independent consideration of the al­
ternative claims is deemed unnecessary 

• Dunng the course of r~levam events, the 
nomenclature used by Chrysler to describe 
the enterpnse changed, but th1s 1s of no 
1m port. 
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is one in wh1ch Chrysler provides the 
mitial investment for a selected dealer 
who 1s, m turn, granted the right to retire 
Chrysler's interest through profits gener­
ated by the dealership 

The relevant material historic facts 
necess~ry to understa~d ~he nghts and 
obhgauons of the parues mvolved in the 
Plaza Dodge M.l. dealership are docu­
mented and are undisputed. 

On February 20, 1963, Plaza Dodge, 
Inc. was mcorporated by Chrysler in the 
State of Delaware as a wholly owned 
subs1d1ary. The mcorporators were three 
attorneys employed in the Chrysler legal 
department They served as the first 
Board of Directors The corporation was 
authorized to 1ssue 1 ,000 shares of Pre­
ferred Stock and 1 ,000 shares of Com­
mon Stock, both with $100 par value 
Preferred Stock has voung nghts and 
was entitled to payment of dividends 
from accumulated earmngs of the corpo­
ration m accordance wuh a rather com­
plicated formula, but Common Stock was 
entitled to no d1vidends and had no vo­
ung rights wh1le any shares of Preferred 
Stock were outstanding. 

At the F1rst Meeting of the Board of 
Directors, February 20, 1963, the Board 
accepted subscnpuons by Chrysler for 
675 shares of Preferred and 225 shares of 
Common Stock, and, m consideration for 
payment of $90,000, the 900 shares of 
capital stock were issued to Chrysler 
The mcorporators tendered resignations 
from the Board of Directors, wh1ch were 
ac<"epted Three other Chrysler employ­
ees were elected to serve as the Board ' 
and the five corporate officers elected 
were all Chrysler employees.• 

On March 12, 1963, pursuant to a 
Management Agreement later discussed, 
George Constance became the President 
and a Director of the Corporation. Con­
stance occupied those offices until h1s 
death m July, 197 6 U mil October 
1974, when Constance completed pur~ 
chase of all outstanding shares of capital 
stock, the other two Directors, the V1ce 
Pres1dent, the Assistant Secretary and 
the Assistant Treasurer were always 
Chrysler employees, and for brief penods 
m 1963 and 1965, the Secretary /Trea­
surer was also a Chrysler employee 

'Vanous Chrysler employees occupted 
two of the three seats on·the Board of Dm~:c­
tors at all umes unnl October 1, 1974 

• Pres1dem and General Manager, V1ce 
Pres1dem, Secretary /Treasurer, Assistant 
Secretary and Assistant Treasurer 
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During the same ume frame in 1963, 
Plaza Dodge subleased an automobile 
sales and service facility from Chrysler 
In 1965, Chrysler purchased another fa­
cility and the Plaza Dodge dealership 
was relocated. The landlord-tenant rela­
tionship was not affected and subsisted 
throughout the relevant time frame In 
and of Itself, the landlord-tenant rela­
tionship cannot form a basis for 1mposmg 
generator liability on Chrysler, and 1s of 
only tangential import. 

On March 12, 1963, Chrysler, Plaza 
Dodge and George W. Constance entered 
into a Management Agreement which es­
tablished terms and condiuons under 
which Cons~ce would manage and con­
duct the aff&rs of the dealership, and 
terms and conditions under which he could 
invest in the dealership corporauon and 
operate the dealership under Chrysler's 
Dealer Enterprise Plan. The Agreement 
afforded Constance the opponumty to re­
ure Chrysler's investment by stock pur­
chases and thereby become the corpora­
tion's sole stockholder .. The Agreement 
provided for election of Constance as Presi­
dent and as a Director of Plaza Dodge and 
for h1s employment as Manager Th1s em­
ployment as manager was at will Con­
stance was subject to removal as manager 
by the Board of Directors and to removal 
as an officer and Board member by 
Chrysler, the sole voung stockholder The 
Agreement also provided for establishment 
of an escrow account mto which Constance 
was to make an mmal deposit of $4 000 
and mto which he was to thereafter a~nu: 
ally deposit at least one-half of any bonus 
received. The escrow fund was first to be 
used for purchase by Constance of the 225 
shares of s;ommon Stock from Chrysler, at 
par, and, 1f funds became available, to later 
purchase the 675 shares of Preferred 
Stock, at par plus all accrued dividends 
Any shares of Preferred Stock purchased 
would be Immediately exchanged for ums­
sued shares of Common Stock, share for 
share. The stock purchased by Constance 
under the plan was "lettered" (11 could not 
be ~igned, sold, pledged or transferred) 
and, 1f Chrysler required it, each certificate 
would be endorsed m blank and deposited 
with and held by an escrow agent (wh1ch 
could be Chrysler) until, among other 
things, certification that all shares of Pre­
ferred Stock had been redeemed and 
retired. 

Pursuant to this plan, Constance pur­
chased capital stock from Chrysler, and 
the records reflect the change m stock 
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ownership in Plaza Dodge over a 10 year 
peraod 

Dates Chrysler Constance 

1963 1 OOo/o Oo/o 
1/1/67 75% 25"/o 
1/1/70 68.3"/o 31.7"/o 
1/1/71 64"1o 36"/o 
1/1/72 56.4% 43.6% 
7/1/74 0% 100% 

On March 28, 1963, Plaza Dodge, 
Inc and Chrysler Motors Corporation 
entered mto a Direct Dealer Agree­
ment ' The Agreement IS intended to 
prov1de a means for sale and service of 
Dodge motor vehicles, pans and accesso­
nes. The Agreement grants the dealer a 
non-exclusive raght to purchase Dodge 
motor vehicles, parts and accessories for 
resale at retail m a stated geographic 
area, and specifically states that Dodge 
entered mto the Agreement m reliance 
upon active, substanual and conunumg 
personal part•c•pauon m management of 
the dealership by George Constance 

A separate Agreement, titled Dodge 
D1rect Dealer Agreement Terms and 
Provisions, ts incorporated into the Di­
rect Dealer Agreement by reference. 
Th1s Agreement rather comprehensively 
sets forth the nghts and obligat.ions of_the 
parues Among other thmgs, It requ1res 
the dealer to sell at least the mtmmum 
number of vehicles which Dodge will 
annually determme as the dealers Mmi­
mum Sales Responsibility, to provide and 
mamtam adequate facilities, tools and 
equipment to service Dodge motor vehi­
cles; to maintam a salesroom, serv1ce, 
parts and accessoraes facilities relauvely 
equivalent to prancipal competitors, to 
use only Dodge or Mopar parts m servtc­
mg vehicles; to mamtam the net worth 
and networkmg capital necessary to suc­
cessfully dtscharge the dealer's undertak­
mg, and to purchase vehicles, pans and 
accessories from Dodge at the pnce es­
tablished by Dodge. The Agreement also 
contams the followmg provision: 

"Thts agreement does not create the 
relation of princtpal and agent be­
tween Dodge and D1rect Dealer, and 
under no circumstances is either pany 
to be considered the agent of the 
other " • 

' Chrysler Motors Corporation was later 
merged tnto Chrysler Corporation, and tn the 
D1rect Dealer Agreement IS referred to as 
Dodge 

'The tntt1al Direct Dealer Agreement 
and the Dealer Agreement Terms and Prov1-
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III. 

Chrysler seems to r~ly upon this dt~­
claimer of agency provtston to absol":'e It 
from all responsibility for acts or acuons 
by Plaza Dodge. We digress a moment to 
set this tssue at rest. 

CERCLA is broadly designed to as­
sess costs and responsibihty for remedy­
ing harmful conditions upon th'!se re­
sponsible for problems caused by d1sposal 
of hazardous substances. Cf., Umted 
States u. Northeastern Pharmaceutical er 
Chem Co, 810 F.2d 726 [25 ERC 1385) 
(8th Cir. 1986), cen. den., 484 U.S 848 
[26 ERC 1856) (1987); Umted States u 
Aceto Agr Chems. Corp., 872 F.2d 1373 
[29 ERC 1529) (8th Cir. 1989), reh'g. 
den. ( 1989); Dedham Water Co. u Cumber­
land Farms Darry, Inc., 805 F 2d 1074 (1st 
C1r 1986). A person cannot msulate 
himself from CERCLA liability by con­
tract. CPC lnt'l, Inc. u. Aero;et-General 
Corp., 759 F.Supp. 1269 [34 ERC 1274) 
(Mich 1991); also see, Umted States v 
Aceto Agr Chems. Corp., supra. Tnle 42 
U.S.C §9607(e)(1) prov1des, m part, 
that: 

"No indemnification, hold harmless, 
or similar agreement or conveyance 
shall be effective to transfer from .. 
any person who may be liable for a 
release or threat of release under th1s 
secuon to any other person the liabil-, h . , ny imposed under t 1s secuon ... 

The panies to an agreement are free to 

characterize their relationship m any way 
they choose, but, in establishing CER­
CLA liability, a coun must look beyond 
that characterization and ascenam its true 
nature. Cf., Umted States v. Aceto Agr 
Chems Corp., supra; Flonda Power er Lrght 
Co v Allzs Chalmers Corp., 893 F.2d 1313 
[31 ERC 1134) (11th Ctr. 1990), Umted 
States v Conservatwn Chern., 619 F.Supp 
162 [24 ERC 1008) (Mo. 1985); Umted 
States v. Wade, 577 F.Supp 1326, 1333 n. 
3 [20 ERC 1277) (Pa. 1983). The provi­
SIOn at hand is sim1lar to a hold harmless 
agreement in that it insulates Chrysler 
from liability for all acts of Plaza Dodge, 
but if facts estabhsh that Plaza Dodge 
was either an actual or an ostensible agent 
of Chrysler, when it performed acts upon 

s10ns were superceded and replaced by subse­
quent agreements Th1s Court discerns no 
matenal differences between the inmal agree­
ment and subsequent agr~e.ments, and no 
purpose is served by deta1hng mere chro­
nology. 
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whtch CERCLA liability is predicated, 
the proviSion wtll not serve to absolve 
Chrysler from CERCLA liability. The 
contention to the contrary by Chrysler is, 
therefore, set aside. Cf., A M lnt'l., Inc v. 
lnternatwnal Forgmg EqUipment, 743 
F.Supp 525 [31 ERC 1659) (Ohio 1990), 
aff'd m pan, rev. in pan, __ F.2d 
--· 1993 WL 1290 [35 ERC 1977) 
(6th Cir 1993) It is apt to observe, 
however, that Plaza Dodge does not seek 
to tmpose derivative liability arising from 
an agent-principal relationship upon 
Chrysler, 'for acts of Plaza Dodge, as 
agent; but, mstead, to pterce the corporate 
veil and impose direct liability on 
Chrysler for its own acts. 

IV. 

Uncontested facts disclose that, pursu­
ant to the vanous contracts, during rel­
evant umes, the day-to-day operation of 
Plaza Dodge was conducted by Plaza 
Dodge employees under supervision of 
George Constance, but, that Chrysler 
mamtained a directive votce, and through 
"perststent persuasiOn" effected some 
management aspects of the operation. 
For a time at least, the Chrysler Region­
al Manager submitted monthly reports 
on the Plaza Dodge operation to the 
Jlvianager of- the Busmess Management 
Department These reports reflected the 
Reg10nal Manager's opinion of the oper­
auon, of the operator, of revenue gener­
ated through sales, related the operator's 
mtenuon to mfuse capital mto the busi­
ness, related suggestions made to Con­
stance for purchase of additional stock m 
the corporation, evaluated the desirabil­
ity of retaming Constance as a retailer, 
and matters of that nature In the course 
of these evaluations, the Reg10nal Man­
ager recommended that changes be made 
m the manner in which the business was 
bemg operated, e g , that the manager 
delegate greater authonty to other em­
ployees, that an assistant to finalize sales 
be employed, that a customer relations 
program be instituted, that salesmen be 
requ1red to file daily work plans, that 
salesmen be reass1gned, that unproduc­
tJve salesmen be terminated, that daily 
sales meetings be held, that windows and 
showroom be redecorated or festooned 
wuh balloons, pennants and banners, 
that the used car dtsplay be moved to an 
outside lot, that lights, banners and signs 
be erected or installed on that lot, that 
the feasJbJhty of purchasmg used auto­
mobiles from a certain auto auction to 
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mamtain a balanced mventory be mvestl­
gated, that the service manager be dis­
charged, that service mailings, promo­
tions and clinics be increased, that an 
mcentive plan for mechanics be mstltut­
ed, that advertising be increased and a 
new format adopted. Most of these rec­
ommendations were implemented by 
Constance. 

In addiuon, in 1971, and m 1974, 
Chrysler performed mamtenance mspec­
tions of the Plaza Dodge facility, noted 
certain deficiencies m mterior and exten­
or housekeeping and maintenance, dt­
rected Plaza Dodge to take corrective 
action, and obligated Constance to indi­
cate, m writing, a completion date for 
repair on each of the items noted These 
actions by Chrysler were based upon a 
provisiOn of the lease, which is virtually 
standard m commercial leases, mserted to 
prevent wasting or deterioration of the 
real property during the term of the 
lease. Because the actions were intended 
to enforce the terms of the landlord­
tenant relationship, they must be v1ewed 
m that context, and not as mvasions of 
the subsidiary's independence by the par­
ent corporation. 

V. 

Chrysler contends that 11 d1d not, 
through its employees, partiCipate m any 
way m the decis10n on disposition of 
waste ml generated by the Plaza Dodge 
Service Department, that the deosion was 
solely that of Plaza Dodge, and that nexus 
necessary to establish liability of Chrysler 
as a generator is lacking. Plaza Dodge has 
produced no evidence tending to show 
that a Chrysler employee participated m 
the waste oil disposal decision, but con­
tends that generator liabihty should be 
1mposed directly upon Chrysler because 
Chrysler was actively involved and exer­
cised pervasive control over the Plaza 
Dodge operation; for a time as sole or 
majority shareholder and, until 197 4, as 
owner of all voung stock. 

Dissected to its essential elements, Ti­
tle 42 U S.C. §9607(a)(3) imposes liabil­
Ity as a generator upon 

"Any person who . . . arranged for 
disposal or treatment, . of hazardous 
substances ... at any facility ... con­
taining such hazardous substances " 9 

' Among other thmgs, a facihty ts defined 
as any site or area where a hazardous sub­
stance has been deposited, stored, dtsposed of, 
or placed, or otherwtse come to be located 
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The word "arranged" IS crypucally 
vague and undefined, but the statute is 
des1gned to assess costs and responsibility 
for remedymg harmful conditions on 
those responsible for problems caused by 
d1sposal of hazardous substances, and, to 
ach1eve th1s end, courts have adopted a 
very hberal mterpretation of the word 
"arranged " See, Unrted States u Northeas­
tern Pharmaceutzcal tr Chern Co., 810 F.2d 
726, 733 (8th C1r 1986), cert. den, 484 
U S 848 ( 1987); Unzted States u. Aceto 
Agrz Chems Corp, 872 F.2d 1373 (8th 
C1r. 1989), reh 'g den., ( 1989), Dedham 
Water Co u Cumberland Farms Dazry, Inc , 
805 F 2d 1074, 1081 (1st C1r. 1986). A 
person cannot msulate himself from li­
ability by contract, and courts will look 
beyond the party's charactenzation of the 
transaction to ascertam Its true nature 
and w11l 1mpose hab1hty accordmgly 
See, e.g , Unzted States u Aceto Agr. Chems 
Corp, supra; Flonda Power tr Lzght Co u 
Allzs Chalmers Corp., 893 F.2d 1313 (11th 
C1r 1990), Unzted States u Conseruatzon 
Chern Co, 619 F.Supp. 162, 192 (Mo 
1985), State of M1ssoun u Independent Pet­
rochemzcal Corp, 610 F.Supp. 4 [22 ERC 
1167] (Mo 1985), Unzted States u Wade, 
577 F Supp. 1326, 1333 n 3 (Pa 1983). 
The sweep of the statute IS very broad, 
but th1s does not mean that 1t has no 
finne hmits. See, Onan Corp u Industnal 
Steel Corp, 770 F.Supp 490, 494 [32 
ERC 1897] (Mznn 1989), aff'd., 909 
F2d 511 [32 ERC 1902) (8th C1r 
1990), cert den., __ U.S. --· 111 
S Ct 431 [32 ERC 2037) (1990), Edward 
Hznes Lumber Co u Vulcan Matenals Co, 
861 F.2d 155 [28 ERC 1457) (7th Cir 
1988) L1abilny under CERCLA at­
taches only to persons who transact in 
hazardous substances With purpose or 
Intent to d1spose of or treat the sub­
stances, Edward Hznes Lumber Co u Vul­
can Matenals Co, 685 F Supp. 651 [27 
ERC 1904) (Ill 1988), aff'd., 861 F.2d 
155 (7th C1r 1988), and ends with the 
person who made, or should have made, 
the dec1s1on on disposition. jersey Czty 
Redevelopment Auth. u PPG lnduslnes, 655 
F.Supp. 1257, 1260 (Nj 1987), aff'd., 
866 F 2d 1411 [28 ERC 1873) (3d C1r. 
1988). L1abihty as a generator of hazard­
ous substances, therefore, will not extend 
to a person whose actions, or mactlon in 

See, Tztle 42 USC 9607 (9) The Arrowhead 
sHe as a facihty 
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face of a duty to act, do not demonstrate 
some responsibility for the decision on 
d1sposiuon of the hazardous substance. 
Cf., Unrted States u. Aceto Agr Chems 
Corp , supra; Flonda Power f7 Lzght Co u 
Allzs Chalmers Corp, supra; CPC lnt'l. Inc 
u AeroJel-General Corp., 731 F.Supp. 783 
[30 ERC 1752) (Mich. 1989); Edward 
Hmes Lumber Co. u. Vulcan Matenals Co , 
supra; Unzted States u A tr F Matenals Co., 
Inc., 582 F.Supp. 842 [20 ERC 1957) 
(Ill. 1984 ). This connectiOn With the 
predicative act is referred to as nexus, 
and tests whether or not the party as­
sumed, or had the obligation to assume, 
responsibility for the decis1on on disposal 
of the waste product. Cf., Unrted States u 
Northeastern Pharmaceutzcal f7 Chern Co., 
supra at 743; CPC lnt'l., Inc u AeroJet­
General Corp, 759 F.Supp 1269, 1278 
(Mich. 1991 ). 

The necessary nexus is easily found in 
znstances where the party took affirma­
tive acuon which resulted m deposit or 
treatment at a site which ultimately re­
sulted in release of the hazardous sub­
stance, Unrted States u Consoluiated Razl 
Corp, 729 F.Supp. 1461, 1472 [31 ERC 
1060) (Del. 1990), or retamed the au­
thorny to control the handling and dispo­
SitiOn of a hazardous substance and, by 
faihng to act, in effect, dec1ded upon the 
disposition by negative personal involve­
ment. Cf , Northeastern Pharmaceutzcal tr 
Chern Co, supra at 743; Allzed Towmg 
Corp. u Great Eastern Petroleum Corp., 642 
F.Supp. 1339, 1350 (Va 1986); Unrted 
States u A tr F Matenals Co., Inc., supra at 
845 However, the mere abihty or oppor­
tunity to control or influence a third­
party's disposal of hazardous waste does 
not, in and of itself, constitute nexus 
CERCLA embodies traditional notions 
of duty and obligation as a pred1cate to 
1mposmg hability as a generator In in­
stances where a party possesses abihty to 
control or influence the disposition of a 
hazardous waste and does nothmg, nexus 
can exist only if macuon v10lates a duty 
or obligauon to exercise that control. 
General Elec. Co. u. AAMCO Transmzsszon, 
Inc., 962 F.2d 281 [34 ERC 1766) (2d 
C1r. 1992). Th1s is consistent with the 
statute's mtent - to 1mpose liab1l1ty 
upon persons who assumed responsibility 
or were Impressed w1th responsib1hty for 
disposal of the waste product Readmg 
the numerous published cases clearly m­
dicates that m each instance the court 
must engage in a fact specific inqu1ry to 
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determine whether or not the action of 
the party sought to be charged as a 
generator of a hazardous substance pro­
vides the necessary nexus between that 
party's conduct and the disposal of haz­
ardous waste 10 In this instance, nexus 
can be established only by a showing that 
acts of Plaza Dodge pertaming to waste 
oil disposttion were actually acts of 
Chrysler, the parent corporation. 

VI. 

As a fundamental proposition of cor­
porate law, a parent corporation is not 
automatically liable for acts of a subsid­
tary, in absence of specific statutory di­
rective ]osylyn Mfg. Co. u. T. L. james C> 
Co, Inc, 893 F.2d 80 (30 ERC 1929] 
(5th Ctr 1990), cert. den., __ U.S. 
--, 111 S Ct. 1017 (32 ERC 2053] 
( 1991 ); ]acksonutlle Elec. Auth. v. Eppmger 
r1:r Russell Co., 776 F.Supp. 1542 [34 ERC 
1845] (Fla. 1991). CERCLA does not 
tnclude parent corporation in the defini­
tion of "person" upon whom liability 
may be imposed, and congressional intent 
to adopt a significant deviation from a 
tradlllonal concept of corporate law 
should not be implied. Cf., Mtdlanttc 
Nat'l Bank u New Jersey Dept. of Enut'l. 
Protection, 474 U.S. 494 (23 ERC 1913] 
( 1986). Respondent's position, at bottom, 
is that the corporate formalities which 
created separate legal entities should be 
dtsregarded, the corporate veil pierced, 
and liability be imposed upon Chrysler 
for tts own acts, not derivatively for acts 
of tts subsidiary. 

•• A court should not bC masled by cases 
whach andacate that ownership or possession 
of the waste product is necessary to liabihty 
as a generator. See, e.g., Sl4te of New York u 
Czty of johnstown, NY, 701 F.Supp. 33 [29 
ERC 1018] (NY 1988); C. Greene Equap. Corp 
u Electron Corp., 697 F.Supp. 983 (Ill. 1988), 
Unated States u. Ward, 618 F.Supp. 884 (NC 
1985) The narrow limitation of generator 
habihty to an owner or possessor of the waste 
product seems contrary to the language of the 
statute, cannot be reconciled wath cases which 
emphasaze the deas10nmakang process as 
criucal, and has been rejeaed by the Eaghth 
Carcun. See, Unated S14tes u. Aceto Agr. Chems. 
Corp , 872 F.2d 1373 (8th Cir. 1989), reh'g. 
den (1989); also see, Unated States u Northeas­
tern Pharmaceutical tr Chern. Co., 810 F.2d 726 
(8th Car. 1986), cert. den., 484 U.S. 848 
(1987). 
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Counsel has cited no case, and this 
Court has unearthed none, which pierced 
the corporate veil to impose generator 
liability on a parent corporation. We can, 
however, work through analogy to cases 
in which the corporate veil was pierced 
to tmpose operator liabihty on a parent 
corporation. 11 In determining whether or 
not the corporate veil should be pierced, 
federal law controls, and our analysts 
must be directed by the pertment body of 
federal common law which has been re­
cently developed. Cf., Anderson u Abbott, 
321 U.S. 349 (1944), reh'g den., 321 
U.S. 804 (1944); Seymour v. Hull rl:r More­
land Engmeenng, 605 F.2d 1105 (9th Cir. 
1979); Berger u. Iron Workers Remforced 
Rodmen Local 201, 843 F.2d 1395 (D.C. 
Cir. 1988); Mobay Corp. u. Allted-Stgnal, 
Inc., 761 F.Supp. 345 (32 ERC 1837] 
(N.J. 1991); Umted States u. Ntcolet, Inc., 
712 F.Supp. 1193 [29 ERC 1851] (Pa 
1989); In re Acushnet Rwer rl:r New Bedford 
Harbor Proceedmgs, .675 F.Supp. 22 (26 
ERC 2088] (Mass. 1987). In practice, 
generally, an actual partictpatlon and an 
exercise of control standard ts utilized 
Cf., Rwerstde Market Development Corp u. 
Internataonal ,Business Products, Inc, 931 
F.2d 327 (5th Cir 1991 ), cert. den., 112 
S.Ct. 636 (1991); New York u. Shore Realty 
Corp, 759 F.2d 1032 [22 ERC 1625] (2d 
Cir. 1985); Umted States u. Consolrdated 
Ratl Corp., 729 F.Supp. 1461 (Del. 
1990); Umted States u Conversation Chern 
Co, 619 FSupp 162 (Mo 1985)' The 
mere authority to control a subsadiary 
corporation's activity without the actual 
exerctse of that control will not sausfy 
that standard • See, Levm Metals Corp u 

" Operator is rather carcularly defined an 
CERCLA as any person who operates a 
facility Tztle 42 U.S.C 9601 (20) (A) (u) A 
workable definition seems to be that a person 
as an operator of a faality af he act1vely 
partacipates in the wrongful condua prohabn­
ed by CERCLA. Cf., Rzuemde Mkt Deu Corp 
u. International Buzldzng Products, Inc, 931 F 2d 
327, 330 [33 ERC 1209] (5th Car 1991), 
cert. den., 112 S.Ct. 636 (39 ERC 1312] 
(1991) 

"Title 42 U.S.C. §9601 (20(A)(iu) seems 
to adopt an actual control test an defimng 
liability in the owner-operator context whach 
clearly indicates that Congress could have, 
but did not, adopt a control test to zmpose 
generator hability upon a parent corporation 

13 Dacta an Unued States u Kayser-Roth 
Corp, Inc, 910 F.2d 24, 27 n 8 (1st Car 
1990), cert den., __ U.S __ , 111 
S.Ct. 957 (1991 ), implying that parent corpo­
ration liability can be predicated upon noth­
ing more than the ability to control hazardous 
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Parr-Rtchmond Temunal, 781 F.Supp. 
1454 [35 ERC 1718] (Cal. 1991). The 
corporate veil will be p1erced, therefore, 
and habihty will be visited upon the 
parent corporauon, only when the parent 
dominates the subsidiary to the extent 
the subsid1ary manifests no separate cor­
porate mterests, but ex1sts and functions 
solely to advance purposes of the parent 
corporation, cf., }osylyn Manufactunng Co. 
v T L james 0' Co., 893 F.2d 80 (5th 
C1r 1990), cert. den , __ U.S. --• 
111 S Ct 1017 (1991), Knvo lndustnal 
Supply Co v Natrona! Dtstrllers 0' Chern. 
Corp., 483 F 2d 1098 (5th Cir. 1973), 
and the subsidiary exists as a sham to 
perpetuate fraud, promote illegahty, in­
fhct InJUStice or solely to avoid individual 
or parent corporation habihty. See, Umt· 
ed States v jon-T Chems, Inc., 768 F.2d 
686 (5th Ctr. 1985), cert. den., 475 U.S. 
1014 (1986), Amencan Bell, Inc. u Feder· 
atwn of Telephone Workers of Permsylvama, 
736 F 2d 879 (3d Cir 1984); Publtcker 
/ndustnes v Roman Ceramtcs, 603 F.2d 
1065 (3d Ctr. 1979). Some courts have 
grafted a second prong to the standard, 
and will impose liability upon a parent 
corporauon only when the parent actual­
ly participated in the wrongful conduct 
prohtbned by CERCLA.14 See, RwerSide 
Mkt Dev Corp v International Buzldmg 
Products, Inc, supra; Umted States v 
Kayser-Roth Corp, Inc, 910 F.2d 24 [31 
ERC 1932] (1st C1r. 1990), cert. den., 
111 S Ct 957 [32 ERC 2053] (1991), 
affirmmg, 724 F.Supp. 15 (30 ERC 
1932] (R I 1989), New York v Shore Real­
ty Co., 7 59 F.2d 1032 (2d Cir. 1985); also 
Cf , Umted States v Northeastern Pharma­
ceutrcal tr Chern Co., 579 F.Supp 823 [20 
ERC 1401] (Mo 1984), rev' d. in pt. 
o/grounds and aff'd. in pt., 810 F.2d 726 
(8th Cir 1986), cert den., 484 U.S 848 
( 1987) If th1s refinement of the standard 
1s adopted, we need proceed no further 
There IS no ev1dence, whatsoever, which 
md1cates that Chrysler participated in 
the dectsion on disposal of waste oil. This 
court, however, finds that this embellish-

waste contradicts the holding, and should be 
dtsregarded See, jacksonullle Elec Aulh v Ep­
pmger 0' Russell Co, 776 F.Supp 1542, 1547 
n 4 (Fla 1991) 

" A stm•lar standard IS utthzed m deter­
mmmg a secured creditor's liability as owner 
of a fac1hty Cf, Umted States u Fleet Factors 
Corp, 901 F2d 1550 (31 ERC 1465] (11th 
C1r 1990), reh'g den, 911 F.2d 742 (11th 
Cir 1990), cert den , 111 S.Ct 752 [32 ERC 
1977] (1991) 
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ment of the active participation standard 
is overly restrictive, and prefers the 
broader scope of the standard wh1ch con­
templates active ~articipation and control 
of the subsidiary s operation, in toto. 

A veritable laundry list of factors wor­
thy of consideration in reaching a deter­
mination of whether or not to pierce the 
corporate veil has been developed. These 
factors include: 

a. whether or not parent and subsid­
iary have common stock ownershtp, 
b. whether or not parent and subsid­
iary have common directors and 
officers, 
c. whether or not parent and subsid· 
iary have a common business office, 
d whether or not financial statements 
and tax returns are consolidated, 
e. whether or not the parent finances 
the subsidiary, 
f. whether or not the parent caused the 
incorporation of the subsid1ary, 
g. whether or not the subsidiary oper· 
ates with grossly insufficient capital, 
h. whether or not the parent pays 
salaries and expenses of the sub­
sidiary, 
i. whether or not the subs1d1ary re­
ceives no business from anyone other 
than the parent, 
J. whether or not the parent uses the 
subsidiary's property as 1ts own, 
k whether or not the daily operauon 
of the corporations are kept separate, 
I. whether or not the subs1diary ob­
serves bas1c corporate formaliues. 

Cf., }acksonutlle Elec Auth. u Eppmger tr 
Russell Co., 776 F.Supp. 1542 (Fla. 
1991 ); Mobay Corp u. Allzed-Stgnal, Inc., 
761 F.Supp. 345 (N.J. 1991); Umted 
States v Kayser-Roth Corp., 724 F.Supp 
15 (R.I. 1989), aff'd., 910 F 2d 24 (1st 
Cir 1990), <.-ert. den., 111 S.Ct 95 7 
(1991). 
Of course, this enumeration is not exclu­
sive, and any factors wh1ch, when evalu­
ated in light of the circumstances, bear 
upon the degree of control exercised and 
the actual participation or involvement in 
the subsidiary's affairs by the parent 
should be considered. Cf., Mobay Corp v. 
Allted·Stgnal, Inc., supra. 15 

" Indicia of abihty to control dec151ons 
concermng hazardous waste IS md1cat1ve of 
the type of control necessary to p1erce the 
corporate veil, but It may be that this ts not 
essential if other indtda demonstrate perva­
sive control. See, Unrted Sltltes u Kayser-Roth, 
supra. 
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When the specific factors to which 
other couns have referred, and similar 
factors are considered, uncolored by cir­
cumstances, we discern some factors 
which lend suppon to movant's position. 
Chrysler initially incorporated and fi. 
nanced Plaza Dodge, Inc. as a subsid­
Iary, and· Chrysler retained an ownership 
Interest until its investment was re­
couped, mamtamed a critical eye on the 
busmess operation, suggested changes m 
the operation, and mamtained employees 
as Directors and officers of Plaza Dodge 
dunng the time that it owned any of the 
capital stock. On the other hand, balanc­
mg factors are that Plaza Dodge ob­
served basic formalities of a separate cor­
porate enuty,. transacted the day-to-day 
busmess through its own employees, es­
tablished pay and benefits for 1ts own 
employees, and mamtamed its own 
books, paid Its own taxes, expenses and 
salanes. Chrysler and Plaza Dodge did 
not have common Directors or officers, 
did not uuhze one business recordkeep­
mg department, d1d not consolidate fi. 
nanc1al statements, file consolidated tax 
returns or combine daily operations 
Chrysler was in the business of manufac­
tunng automobiles and had a natural 
mterest m a1dmg in the development of 
retail outlets. Plaza Dodge was in the 
busmess of selling automobiles at retail 
and had a natural mterest in a profitable 
operauon. The corporations acted to pro­
mote these mterests which are related, 
but separate. 

When the relationship between 
Chrysler and, Plaza Dodge is viewed in 
1ts entirety, in light of all circumstances, 
Chrysler's position was akin to that of a 
crednor. The mit1al incorporation and 
financing, maintaining employees on the 
Board and as officers, and retainmg own· 
ership of capital stock were almost natu· 
rally attendant to the relationship. The 
management guidance proffered by 
Chrysler was contemplated by the Dodge 
D1rect Dealer Agreement Terms and 
Provis10ns and was directed towards pro· 
tecting Chrysler's investment and devel­
opmg a profitable enterprise to the end 
that Plaza Dodge would sell more 
Chrysler products and generate funds so 
that Constance would be enabled to pur· 
chase all of the capital stock, and own the 
business outright. Each corporation had 
a goal which combined to form a mutual 
goal. The intercessiOn by Chrysler to aid 
m reachmg that mutual goal fell far shon 
of an mterference with the day-to-day 

Arkansas Peace Center u. Arkansas DPCirE 

operation of Plaza Dodge or emascula­
tion of its independent corporate func­
tion. The -uncontested material facts, 
with all reasonable inferences drawn m 
Plaza Dodge's favor, do not demonstrate 
actual panicipation and exerc1se of per­
vasive control by Chrysler to the extent 
that one is persuaded that Plaza Dodge 
was a sham without separate corporate 
interests, or was organized and operated 
solely to advance Chrysler's interests, to 
perpetuate fraud, promote illegality or 
simply to shield Chrysler from habilny. 
No genume 1ssue of material fact exists, 
and the facts established, together w1th 
reasonable inferences, do not JUStify 
piercing the corporate veil. If the corpo­
rate veil IS not rent, nothing impressed 
Chrysler with a duty to assure proper 
dispos1t1on of waste oil removed from 
automobiles serv1ced m the Plaza Dodge 
shop. The necessary nexus upon wh1ch 
to pred1cate independent generator liabil­
ity upon Chrysler is lackmg. 

WHEREFORE, It is­
RECOMMENDED. 
That the motion for an order granung 

summary judgment for Chrysler Corpo­
ration be granted, and the Clerk of the 
Coun be directed to enter judgment 
according! y. 

ARKANSAS PEACE CENTER v. 
ARKANSAS DEPARTMENT OF 
POLLUTION CONTROL AND 
ECOLOGY 

U.S. Court of Appeals 
Eighth Circu1t 

ARKANSAS PEACE CENTER, EN­
VIRONMENTAL HEALTH ASSOCI­
ATION OF ARKANSAS, JACKSON­
VILLE MOTHERS' AND CHIL­
DREN'S DEFENSE FUND, VIET­
NAM VETERANS OF AMERICA, 
ARKANSAS STATE CHAPTER, and 
MOTHERS AIR WATCH, Plamtiffs­
Appellees, v ARKANSAS DEPART­
MENT OF POLLUTION CONTROL 
AND ECOLOGY, RANDALL MA­
THIS, DIRECTOR, UNITED 
STATES ENVIRONMENTAL PRO­
TECTION AGENCY, WILLIAM K. 



Arkansas Peace Center v. Arkansas DPCi:rE 

REILLY, ADMINISTRATOR; Defen­
dants, VERTAC SITE CONTRAC­
TORS; Defendant-Appellant; ARKAN­
SAS ATTORNEY GENERAL, Defend­
ant, Nos 93-1447/1516/1518, April 2, 
1993 

Resource Conservation and Recovery 
Act 

Burning of hazardous waste - In gen­
eral (•155.4001) 

Enforcement - Citizen suits - In 
general (•155.8020.01) 

Judicial procedure and review- Re­
medtes/seulements (•155.9030) 

[1) Federal appeals court will stay pre­
limmary inJuncuon issued in Resource 
Conservation and Recovery Act citizen 
suit to prevent mcmerauon of dioxin­
containmg wastes by federal and state 
environmental agenc1es, because. (1) 
agencies showed likelihood of succeeding 
on merits of their claims at trial, (2) 
there IS nsk of Irreparable harm to pub­
he Interest if stay is not granted, and (3) 
stay will not cause substantial harm to 
cmzens groups where agenc1es conunue 
to monitor mcinerator emiSSions. 

On mouons for stay of prelimmary 
lnJuncuon issued by federal district court 
(DC EArk, No. LR-C-92-684, Reason­
er, J.) to prevent incmeration of dJOxm­
contaming wastes by federal and state 
agenc1es after ciuzen groups brought suit 
under Resource Conservation and Recov­
ery Act, motions granted 

Daniel J. Dunn, Edward J. McGrath, 
and Colin G. Harris, Denver, Colo., and 
j1m L. Julian and Janie W. McFarlin, 
Lmle Rock, Ark., for appellant Venae 
S1te Contractors. 

David C. Shllton, John A Bryson, 
Ronald Spritzer, and Ahce Matuce, 
Dept. of justice, and Lawrence E. Star­
field and Dawn M. Messier, EPA, 
Wash., D.C., for appellant EPA. 

M1ck G. Harrison, Richard E. Condit, 
Wash., D.C., and Gregory Ferguson, 
Little Rock, Ark., for appellees Arkansas 
Peace Center, et al. 

Before Theodore McMillian, John R. 
Gibson, and Roger L. Wollman, circuit 
JUdges. 

Full Text of Opmwn 

McMILLIAN, Circuit Judge 
Defendants Envtronmental Protection 

Agency (EPA); the Arkansas Depart-
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ment of Pollution Control and Ecology 
(ADPCE) and Venae Site Contractors 
(Venae) move this court to continue a 
temporary stay pending appeal of a pre­
liminary injunction entered at the re­
quest of plamtiffs Arkansas Peace Cen­
ter, Environmental Health AssocJauon of 
Arkansas, jacksonville Mothers' & Chil­
dren's Defense Fund, Vaetnam Veterans 
of America Arkansas State Chapter, and 
Mothers Atr Watch shutting down a 
hazardous waste incinerator located at 
the Venae site near Jacksonville, Arkan­
sas. Arkansas Peace Center v Arkansas De­
partment of Pollution Control i:r Ecology, 
No. LR-C-92-684 (E. D. Ark Mar 17, 
1993). For the reasons discussed below, 
we dismiss the interlocutory appeals 
(Nos. 93-1447, 93-1516, 93-1518) of 
the amended TRO as moot, treat the 
motions to continue the stay as mouons 
for stay pendmg appeal, and grant the 
motions for stay pending appeal of the 
prebminary mjunction. 

Some background 1s necessary to un­
derstand the procedural posture of these 
appeals. On October 28, 1992, plamtiffs 
filed an action against defendants m fed­
eral district court to stop the mcmeration 
of hazardous wastes contammated with 
dioxin at the Venae site in Jacksonville, 
Arkansas. Plaintiffs alleged the mcmer­
auon was proceeding m v1olauon of cer­
tam federal and state regulations con­
cernmg mcmerator performance and that 
incmerauon would pose an 1mmment 
and substantial endangerment to pubhc 
health and the environment. Plamtiffs 
sought declaratory and inJunctive relief 
to stop the incinerauon and to reqUire 
EPA and ADPCE to prepare a remedial 
investigation and feasibility study to de­
termine treatment and disposal opuons 
other than incineration for the hazardous 
wastes stored at the Venae site. On Octo­
ber 30, 1992, the d1stnct court granted m 
part plaintiffs' request for a TRO. The 
district court did not enjoin incineration 
of the so-called D-Waste (hazardous 
waste contaminated with extremelv low 
level concentrations of dioxin, less' than 
12 parts per billion) but did enjoin incin­
eration of the so-called T-Waste (haz­
ardous waste contaminated with low lev­
el concentrations of dioxin, less than 50 
parts per million), except for 5 days of a 
previously schedule "trial burn" of T­
Waste, pending further proceedings. 

On january 5, 1993, the district court 
ordered the parties to submit br1efs on 
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credibility of a police officer's testimony 
regarding the existence of probable cause 
to make a traffic stop. While, under 
Whren, "Operation Pipeline" is not itself 
illegal, judges should be mindful of the 
potential affect a request to make a "pipe­
line" stop may have on a police officer's 
observations of an automobile.8 

The holding in Whren underscores the 
difficulty in balancing the societal interests 
of combating crime though effective law 
enforcement and upholding the rule of law, 
including adhering to constitutional rights. 
Judges must take care to insure that the 
legal interest takes precedence. AI> Jus­
tice Frankfurter said: 

Loose talk about war against crime 
too easily infuses the administration of 
justice with the psychology and morals 
of war. It is hardly conductive to the 
soundest employment of the judicial pro­
cess. Nor are the needs of an effective 
penal code seen in the truest perspective 
by talk about a criminal prosecution's 
not being a game in which the Govern­
ment loses because its officers have not 
played according to rule. Of course 
criminal prosecution is more that a 
game. But in any event it should not be 
deemed to be a dirty game in which 'the 
dirty business' of criminals is outwitted 
by 'the dirty business' of law officers. 
The contrast between morality pro­
fessed by society and immorality prac­
ticed on its behalf makes for contempt of 

8. It ts also notable that Akram and Hrll were 
"proftlmg" cases, m wh1ch the pohce, unhke 
here, had no pnor mfonnauon that the occu· 
pants may be mvolved m tllegal activity A 
"profthng" case mvolves a traff1c stop where 
the veh1cle and/or its occupants ftt a so called 
"drug courier proftle" or are "target" vehi­
cles Judges should be even more wary of a 
"p1pelme stop" m a "prof1lmg" and/or "tar­
get" automob1le case, as was the case m Uwt· 
ed States v Freeman, 209 F 3d 464 (6th C1r 
2000) The defendants m Freeman were dnv­
mg a motor home along a htghway and were 
stopped for crossmg the white hne The po· 
lice then obtamed consent to search the auto· 
mobile and discovered drugs Defendants 
moved to suppress The d1stnct court dented 
the motion The S1xth C1rcuu reversed, fmd-

law. Respect for law cannot be turned 
off and on as though it were a hot-water 
faucet. 

On Lee v. United States, 343 U.S. 747, 
758-59, 72 S.Ct. 967, 96 L.Ed. 1270 (1952) 
(Frankfurter, J., dissenting). 

SO ORDERED. 

CENTERIOR SERVICE COMPANY, 
et al., Plaintiffs, 

v. 

ACME SCRAP IRON & METAL, et al., 
Defendants. and cases consolidated 

therewith 

No. 1:94 CV 1588. 

United States District Court, 
N.D. Ohio, 

Eastern Division. 

May 1, 2000. 

Potentially responsible parties (PRPs) 
who were required by government to clean 
up hazardous waste disposal site under 
Comprehensive Environmental Response, 
Compensation and Liability Act (CERC-

mg the pohce lacked probable to make the 
traff1c stop The S1xth Ctrcutt also gave the 
followmg warnmg to law enforcement "they 
are not to abuse the authonty provided to 
them under Wlzren and Ferguson Although 
11legal narcot1cs have a w1despread and dev­
astaung effect on our country, the answer m 
controllmg drug use does not he m sacnf1cmg 
our prec1ous Fourth Amendment consutuuon· 
al guarantees" !d at 471 (Clay, J, concur· 
nng) 

The analysts m Freeman Illustrates the only 
relevant mqutry m the wake of Wltren The 
issue ts no longer one of pretext, but rather of 
whether probable cause existed for the traff1c 
stop, and whether pohce testimony on th1s 
ISSUe IS CredtbJe 
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LA) sought contribution from other PRPs. 
On remand, 153 F.3d 344, two defendants 
moved for summary judgment. The Dis­
trict Court, Gaughan, J., held that defen­
dants were not liable as arrangers absent 
admissible evidence that they owned or 
controlled service stations which had sent 
material to site. 

Motions granted. 

1. Health and Environment e=>25.5(5.5) 
To establish a prima facie case for 

cost recovery under CERCLA, plaintiff 
must prove: (1) site is "facility"; (2) release 
or threatened release of hazardous sub­
stance has occurred; (3) release has caused 
plaintiff to incur necessary costs of re­
sponse; and (4) defendant falls within one 
of four statutory categories of potentially 
responsible parties. Comprehensive Envi­
ronmental Response, Compensation, and 
Liability Act of 1980, § 107(a), 42 U.S.C.A 
§ 9607(a). 

2. Federal Civil Procedure e=>2544 

Summary judgment opponent's bur­
den of setting forth specific facts showing 
that there is genuine issue for trial is not 
satisfied by pointing to absence of evidence 
supporting summary judgment motion. 
Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A 

3. Health and Environment e=>25.5(5.5) 

Oil company was not liable, as arran­
ger, for cost of cleaning up hazardous 
waste disposal site under CERCLA, ab­
sent evidence company had owned or oper­
ated gasoline service stations which had 
arranged for disposal of waste oil at site; 
only admissible evidence was that stations 
were either independently owned or leased 
to independent dealers. Comprehensive 
Environmental Response, Compensation, 
and Liability Act of 1980, § 107(a), 42 
U.S.C.A § 9607(a). 

4. Federal Civil Procedure e=>2544 
While summary judgment opponent is 

not obligated to cite specific page num­
bers, he must point out location of desig­
nated portions of record with enough, 

specificity that district court can readily 
identify facts upon which he relies. Fed. 
Rules Civ.Proc.Rule 56, 28 U.S.C.A 

5. Federal Civil Procedure e=>2544 

In summary judgment proceeding, 
moving party need not disprove elements 
of plaintiffs' claim nor submit affirmative 
evidence that no factual dispute exists but, 
rather, need only point to absence of genu­
ine issue of material fact. Fed.Rules Civ. 
Proc.Rule 56,28 U.S.C.A 

6. Health and Environment e=>25.5(5.5) 

Oil company was not liable, as arran­
ger, for cost of cleaning up hazardous 
waste disposal site under CERCLA, ab­
sent evidence company's plant had ever 
sent any material to site; unauthenticated 
notes of investigator's interview were in­
sufficient to create fact issue, where inter­
viewed witnesses' deposition testimony de­
nied ever having picked up material from 
company's plant. Comprehensive Com­
prehensive Environmental Response, Com­
pensation, and Liability Act of 1980, 
§ 107(a), 42 U.S.C.A. § 9607(a). 

7. Health and Environment e=>25.5(5.5) 

Oil company did not own plant which 
sent material to hazardous waste disposal 
site, and thus was not liable, as arranger, 
for cost of cleaning up site under CERC­
LA; company records indicated that it had 
not owned plant at relevant time, and un­
authenticated document in which plant was 
referred to as being owned by company 
would not be considered. Comprehensive 
Environmental Response, Compensation, 
and Liability Act of 1980, § 107(a), 42 
U .S.C.A § 9607(a). 

Thomas M. Downs, Swidler Berlin Sher­
eff Friedman, Washington, DC, for plain­
tiff. 

Carter E. Strang, Arter & Hadden, 
Cleveland, for defendant Atlantic Rich­
field. 
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Mary M. Bittence, Baker & Hostetler, and on several occasions found. that the 

Cleveland for defendant Shell Oil. storage tanks and saturated soils at the 
' site were contaminated with hazardous 

Memorandum of Opinion and Order substances, mainly poly chlorinated bi-
GAUGHAN, District Judge. phenyls. The EPA also noted that the 

Introduction 

This matter is before the Court upon 
defendant Atlantic Richfield Company's 
Motion for Summary Judgment (Doc. 
1177) and defendant Shell Oil Company's 
Motion for Summary Judgment (Doc. 
1232). This is a CERCLA 1 action, filed 
by plaintiffs against numerous defendants 
arising out of costs incurred in the clean­
ing of a hazardous waste disposal site fol­
lowing the issuance of a unilateral Admin­
istrative Order to plaintiffs by the United 
States Environmental Protection Agency 
(EPA) pursuant to § 106(a) of CERCLA 
These defendants seek summary judgment 
on the basis that they are not liable as 
"arrangers." For the following reasons, 
both Motions are GRANTED. 
Facts 

On interlocutory appeal of this case the 
Sixth Circuit found the facts in this case to 
be undisputed: 

From approximately 1938 untill990, the 
Huth Oil Services Company operated a 
waste oil reclamation facility at the Huth 
Oil Site. The site was owned by plaintiff 
Ashland Oil Incorporated from 1964 un­
til 1981, [FNI] when Huth Oil purchased 
the property from Ashland. The site 
contained approximately 33 oil storage 
tanks with a 992,000 gallon storage ca­
pacity. Numerous companies deposited 
waste oil at the site during its more than 
40 years of operation. 
FNl. Prior to 1964, Huth Oil leased the 
property from the Columbia Refining 
Company. 
Between 1983 and 1989, the United 
States Environmental Protection Agen­
cy ('EPA') and the Ohio Environmental 
Protection Agency inspected the site, 

1. Comprehensive Environmental Response, 
Compensation and LJabJhty Acl, 42 U S C. 

site was in a dilapidated condition, that 
its oil tanks were corroded, and that 
unauthorized access to the site was pos­
sible through gaps in the fence sur­
rounding it. Subsequently, after an in­
vestigation, the EPA identified four 
[potentially responsible parties, hereaf­
ter PRPs] that played a hand in the 
poor conditions of the site: (1) Ashland 
Oil, the current owner/operator of the 
site; (2) Huth Oil, a previous O\vner; 
(3) Cleveland Electric Illuminating Co.; 
[FN2] and (4) plaintiff General Electric 
Company. The EPA found that the 
latter two parties had each arranged 
for disposal of hazardous substances at 
the site. 
FN2. Plaintiff Centerior Service Compa­
ny is the parent corporation for the 
Cleveland Electric Illummating Compa­
ny. 
On October 5, 1990, based on the above 
findings, the EPA issued a unilateral 
Administrative Order to the plaintiffs 
[Centerior Service Co., General Electric 
Co. and Ashland Oil Inc.] under CERC­
LA § 106, which required the plaintiffs 
to undertake and complete an emergen­
cy cleanup of the site .. To this end, the 
plaintiffs assert that they incu:rred ap­
proximately $9.5 million in costs relating 
to the cleanup required by the § 106 
order. . . After beginning the cleanup 
efforts, the plaintiffs conducted their 
own investigation to identify other po­
tentially responsible parties for the site 
contamination. The plaintiffs identified 
approximately 250 parties that had ar­
ranged for the disposal of waste oil and 
other hazardous substances at the site. 
At no point, however, did the plaintiffs 
contest their status as PRPs, assert de-

§§ 9601-9675 
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fenses to liability under § 107(a), or 
seek reimbursement for their response 
costs from the government under 
CERCLA § 106(b) ... 
[On August 4, 1994], the plaintiffs filed 
five one-count claims for relief against 
more than 125 defendants seeking to 
recover their cleanup costs from these 
parties under § 107(a) of CERCLA, and 
asserting that the defendants were joint­
ly and severally liable for the costs. . 
On August 5, 1995, the cases were con­
solidated for the purposes of discovery 
and pre-trial proceedings. . 

Centerior StmJice Company v. Acme Scrap 
Iron & Metal, et aL, 153 F.3d 344, 345-347 
(6th Cir.1998). 

Defendants Shell Oil Company and At­
lantic Richfield Company have now moved 
for summary judgment arguing that they 
are not liable for having arranged for dis­
posal. 

Standard of Review 

Summary Judgment is appropriate when 
no genuine issues of material fact exist and 
the moving party is entitled to judgment 
as a matter of law. Celotex Corp. v. Ca­
trett, 477 U.S. 317, 822-23, 106 S.Ct. 2548, 
91 L.Ed.2d 265 (1986} (citing Fed.R.Civ.P. 
56(c)); see also LaPointe v. UAW, Local 
600, 8 F.3d 376, 378 (6th Cir.1993). The 
burden of showing the absence of any such 
genuine issues of material facts rests with 
the moving party: 

[A] party seeking summary judgment 
always bears the initial responsibility of 
informing the district court of the basis 
for its motion, and identifying those por­
tions of "the pleadings, depositions, an­
swers to interrogatories, and admissions 
on file, together with affidavits," if any, 
which it believes demonstrates the ab­
sence of a genuine issue of material fact. 

Celotex, 477 U.S. at 323, 106 S.Ct. 2548 
(citing Fed.R.Civ.P. 56(c)). A fact is "ma­
terial only if its resolution will affect the 
outcome of the lawsuit." Anderson v. Lib­
erty Lobby, 477 U.S. 242, 248, ios S.Ct. 
2505, 91 L.Ed.2d 202 (1986). 

Once the moving party has satisfied its 
burden of proof, the burden then shifts to 
the nonmoving party. Federal Rule of 
Civil Procedure 56(e) provides: 

When a motion for summary judgment 
is made and supported as provided in 
this rule, an adverse party may not rest 
upon the mere allegations or denials of 
his pleadings, but his response, by affi­
davits or as otherwise provided in this 
rule, must set forth specific facts show­
ing that there is genuine issue for trial. 
If he does not respond, summary judg­
ment, if appropriate, shall be entered 
against him. 

The court must afford all reasonable infer­
ences and construe the evidence in the 
light most favorable to the nonmoving par­
ty. Cox v. Kentucky Dep't. of Transp., 53 
F.3d 146, 150 (6th Cir.l995) (citation omit­
ted); see also United States v. Hodges X­
Ray, Inc., 759 F.2d 557, 562 (6th Cir.I985). 
However, the nonmoving party may not 
simply rely on its pleading, but must "pro­
duce evidence that results in a conflict of 
material fact to be solved by a jury." Cox, 
53 F.3d at 150. 

Summary judgment should be granted if 
a party who bears the burden of proof at 
trial does not establish an essential ele­
ment of his case. Tolton v. American 
Biodyne, Inc., 48 F.3d 937, 941 (6th Cir. 
1995) (citing Celotex, 477 U.S. at 322, 106 
S.Ct. 2548). Accordingly, "the mere exis­
tence of a scintilla of evidence in support 
of plaintiffs position will be insufficient; 
there must be evidence on which the jury 
could reasonably find for the plaintiff." 
Copeland v. Machu.lw, 57 F.3d 476, 479 
(6th Cir.1995) (quoting Anderson, 477 U.S. 
at 252, 106 S.Ct. 2505, 91 L.Ed.2d 202 
(1986)). Moreover, if the evidence is 
"merely colorable" and not "significantly 
probative," the court may decide the legal 
issue and grant summary judgment. 
Anderson, 477 U.S. at 249-50, 106 S.Ct. 
2505 (citation omitted). 

Discussion 

The Sixth Circuit stated: 
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CERCLA is the primary statutory § 107(a)(l)-(4) and Centerurr Sermce Com­
means by which harmful or potentially pany, supra. 
harmful hazardous waste disposal sites 
are remediated. The statute grants the 
EPA broad enforcement powers and op­
tions. For example, the EPA may on its 
own initiate response actions to clean up 
a hazardous waste site using monies 
from the Hazardous Substances Super­
fund . and then recover its response 
costs from PRPs [potentially responsible 
parties]. It may also require the private 
PRPs to themselves undertake response 
actions .. 
Once a site has been cleaned up, CERC­
LA provides two causes of action for 
parties to recover the response costs 
mcurred by the cleanup effort: joint and 
several cost recovery actions governed 
exclusively by § 107(a), see 42 U.S.C. 
§ 9607(a), and contribution actions as 
set forth in § 113(f). See i.d. 
§ 9613(f)(l) . 

Centerwr Service Company, 153 F.3d at 
347. 

[1] Parties seeking contribution under 
§ 113(f) must look to § 107 to establish the 
basis and elements of the liability of defen­
dants. Id. As such, "to establish a prima 
facie case for cost recovery under§ 107(a), 
a plaintiff must prove four elements: (1) 
the site is a 'facility'; (2) a release or 
threatened release of hazardous substance 
has occurred; (3) the release has caused 
the plamtiff to incur 'necessary costs of 
response'; and (4) the defendant falls with­
in one of the four categories of PRPs." !d. 
(citations omitted), Kalamazoo River 
Study Group v. Rockwell Internatwnal 
Corp., 171 F.3d 1065 (6th Cir.l999). 

There are four categories of PRPs: (1) 
the current owner or operator of a waste 
facility; (2) any previous owner or opera­
tor during any time in which hazardous 
substances were disposed at a waste facili­
ty; (3) any person who arranged for dis­
posal or treatment of hazardous sub­
stances at the waste facility; and (4) any 
person who transported hazardous sub­
stances to a waste facility. See 

Defendants herein allegedly arranged 
for disposal or treatment of hazardous sub­
stances at the waste facility. The relevant 
CERCLA provision states: 

Notwithstanding any other provision or 
rule of law, and subject only to defenses 
set forth in subsection (b) of this section-

(3) any person who by contract, 
agreement, or otherwise arranged for 
disposal or treatment, or arranged 
with a transporter for transport for 
disposal or treatment, of hazardous 
substances owned or possessed by 
such person, by any other party or 
entity, at any facility or incineration 
vessel owned or operated by another 
party or entity and containing such 
hazardous substances,. shall be lia­
ble 

42 U.S.C. § 9607(a). In Umted States v 
Cello-Fotl Products, Inc, 100 F.3d 1227 
(6th Cir.1996), the Sixth Circuit stated: 

CERCLA does not define the phrase 
'arrange for.' We conclude that 
the requisite inquiry is whether the 
party intended to enter into a transac­
tion that included an 'arrangement for' 
the disposal of hazardous substances. 
The intent need not be proven by di­
rect evidence, but can be inferred from 
the totality of the circumstances. 

* * * * * 
Therefore, in the absence of a contract 
or agreement, a court must look to the 
totality of the circumstances, including 
any 'affirmative acts to dispose,' to de­
termine whether the defendants intend­
ed to enter into an arrangement for 
disposal. 

See also Carter-Jones Lumber v. Dtxte 
DtStributmg, 166 F.3d 840 (6th Cir.l999) 
(citing the same). 
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(1) Atlantic Richfield (ARCO) 

Defendant Atlantic Richfield Company 
(hereafter, ARCO) argues that it did not 
own the service stations identified by 
plaintiff as having arranged for the dispos­
al of waste oil at the Site or that it leased 
them to independent dealers and, in either 
case, it did not control the day-to-day ac­
tivities of the stations. 

ARCO names seven ARCO brand ser­
vice stations which it asserts plaintiff has 
identified as stations which have arranged 
for the disposal of waste oil. ARCO sub­
mits two affidavits of Robert Fidler, its 
district sales manager, who avers that the 
named stations were leased to independent 
contractors or independently owned at the 
time alleged waste oil pick ups were made. 
(ARCO Exs. 1 and 6). ARCO asserts that 
lessors are not liable for the lessee's waste 
disposal activities under CERCLA. Gen­
eral Electric Company v. AAMCO Trans­
misswns, Inc., 962 F.2d 281 (2nd Cir.1992) 
("oil companies [are] not 'arrangers' of dis­
posal of their services station tenants' 
waste oil and, therefore, [are) not liable on 
that basis.") 

Plaintiffs do not dispute that an oil com­
pany is not liable as an arranger under 
CERCLA for wastes generated by an in­
dependent dealer but assert that facilities 
other than the ones named by ARCO in its 
Motion were not addressed by ARCO. 
Plaintiffs identify several facilities which it 
states ARCO has not denied owning or 
operating. Additionally, plaintiffs assert 
that ARCO fails to identify the entities 
that did operate or control the facilities 
during the relevant times which ARCO 
denies owning. Furthermore, plaintiffs as­
sert that Fidler's affidavit fails to state 
that ARCO never operated any of the sub­
ject facilities during the time the Huth site 
operated as a disposal facility (i.e., 1938 to 
1990) and/or that it never sent waste to the 
Site. Plaintiffs assert, "Absent from 
ARCO's Motion is sworn testimony that 
neither ARCO nor any of its predeces­
sors. ever operated or otherwise con­
trolled any of the ARCO stations identified 

in the case, or any other facility from 
which waste was sent to the Huth Site 
during its years of operation [1938-1990]." 
(brief at 8). 

Plaintiffs argue that it has sought 
through interrogatories and document re­
quests information regarding whether and 
for what time period ARCO operated or 
controlled any facility from which waste 
was or may have been disposed of at the 
Site and identification of the entities that 
did operate or control the ARCO facilities 
during the relevant periods. Plaintiffs ar­
gue that ARCO's Motion for Summary 
Judgment should be denied until plaintiffs 
have an opportunity to obtain this discov­
ery. Plaintiffs assert that their discovery 
requests have been outstanding for three 
years and that despite the extension of 
time to September 20, 1999 within which 
ARCO was to respond, ARCO has not 
served its responses. 

For the following reasons, ARCO's Mo­
tion is granted. 

[2, 3] First, it is plaintiffs' burden "to 
set forth specific facts showing that there 
is a genuine issue for trial." Anti.M'son, 
supra. Plaintiffs' burden is not satisfied by 
pointing to an absence of evidence sup­
porting defendant's Motion. Thus, while 
plaintiffs contend that ARCO does not sub­
mit affirmative emdence that it did not 
operate the facilities which ARCO states 
were independently owned, such a conten­
tion does not defeat summary judgment 
where ARCO has submitted affidavit evi­
dence that these facilities were indepen­
dently operated. Second, on November 
24, 1999, ARCO filed its Addendum to 
Reply in support of its Motion for Sum­
mary Judgment stating that it had served 
its responses to plaintiffs' discovery (inter­
rogatories and requests for production). 
It does not appear from the docket that 
plaintiffs have filed any further response. 
Therefore, plaintiffs may not rest on their 
assertion that ARCO has failed to comply 
with discovery. Third, for the following 
reasons, the Court agrees with ARCO that 
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plaintiffs' evidence fails to create an issue access with the information provided. In 
of fact. this regard, plaintiffs also refer the Court 

Plaintiffs assert that ARCO "fails to ad- to "statements of Alvin Laskin, dated No-
dress facilities about which plaintiffs have 
obtained e'v;dence regarding the sale of 
waste to Huth." (brief at 5). Plaintiffs list 
three facilities. 

Ftrst, plaintiffs name "Swanson Bros. 
ARCO . for which plaintiffs presently 
have at least one pick up ticket. 2" (1 d.). 
In support, plaintiffs point to "Bates No. 
ACTN. 00352." Included with various 
documents submitted as plaintiffs' Ex. D is 
a document bearing this number. The 
document is a copy of a receipt dated 1983 
from Action Oil Company naming "Swan­
son Bros. ARCO" and stating "150 gal. @ 
.23 $34.50." Plaintiffs do not identify any 
affidavit or deposition testimony which in­
corporates this receipt. Therefore, the 
Court does not find it to be sufficient 
evidence to show that Swanson Bros. ar­
ranged for the disposal of waste oil at the 
Site. 

Second, plamtiffs name "Turney 
ARCO," pointing to "Bates No. 2149." A 
review of the various papers attached with 
plaintiffs' Exhibit D fails to reveal a docu­
ment containing this number. 

Third, plaintiffs name 
Facilities referred to in the Consent De­
cree, App. F, 'Laskin Non De Minimus 
and De Mimmis Settlors,' U.S. v. Alvm 
Laskin, [1989 WL 140230] Northern 
Distnct of Ohio, Eastern District, Case 
No. C-84-2035Y, [Feb. 27, 1989] Sep­
tember 20, 1989, including the following 
facilities whose waste oil was trans­
shipped to the Huth Site: ARCO. . , 
ARCO Erie. . , ARCO Station . , 
Church's ARCO .. and Sal's ARCO. 

(brief at 5-6). Plaintiffs do not explain 
what U.S. v. Alvin Laskin is or its rele­
vance herein. Nor do plaintiffs attach a 
copy of the consent decree but refer the 
court to what appears to be a computer 
database which the Court was unable to 

2. Although not clanhed by plamuffs, "p1ck up 
ucket" apparently s1gnif1es that the serv1ce 

vember 18, 1999, that 'my largest customer 
for used waste oil was Huth Oil Company' 
(Bates No. 1635)." However, a review of 
the various papers attached with plaintiffs' 
Exhibit D fails to reveal a document con­
taimng this number or any Laskin state­
ments. 

Therefore, plaintiffs assertion that 
ARCO fails to address Its relationship to 
these other facilities fails to create an issue 
of fact. 

[ 4] Finally, in plaintiffs' concluswn 
paragraph, they merely state that sum­
mary judgment is not warranted, "Given 
the circumstances of this case, including 
the site nexus deposition testimony and 
documentary evidence collected to date by 
plaintiffs that implicate, if not establish, 
ARCO's liability (See attached Exhibit 
D) " (brief at 8). Aside from failing to 
explam what the "site nexus deposition 
testimony and documentary evidence col­
lected to date" is, plaintiffs do not attempt 
to identify any specific testimony or docu­
mentation submitted in the collection of 
materials labeled as Exhibit D. Of course, 
"A district court is not required to specu­
late on which portion of the record the 
nonmoving party relies, nor is it obligated 
to wade through and search the entire 
record for some specific facts that might 
support the nonmoving party's claim." In­
terRoyal Corp. v. Sponseller, 889 F.2d 108, 
111 (6th Crr.1989). While the nonmoving 
party is not obligated to cite specific page 
numbers, he should "point out the location 
of. . the designated portions of the record 
[which] must be presented with enough 
specificity that the district court can readi­
ly identify facts upon which the nonmoving 
party relies " Id Plaintiffs herein make 
no attempt to identify what portions of 
Exhibit D create an issue of fact. Never-

stallon arranged to have waste 01! p1cked up 
by Huth for purposes of d1sposmg of 1t 
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theless, as ARCO responds to this evi­
dence, the Court will address it. 

Plaintiffs submit portions of ''interview 
reports" of former 'Huth Oil employees 
who purportedly told the interviewers in­
formation regarding waste oil. ARCO ob­
jects to the statements as improper Rule 
56 evidence. Indeed, they are incomplete 
reports and not verified in any way. 
Plamtiffs fail to demonstrate that the 
statements are incorporated by way of affi­
davit or deposition. Thus, they have not 
been considered. 

Plaintiffs also submit portions of various 
deposition transcripts (with no mention of 
who the deponents are in relation to this 
lawsuit). In the portion of the deposition 
of Lucille Gravina submitted 3, the depo­
nent was told that she would be given 
names of companies and asked whether 
she recalled any business relationship with 
Huth. When ARCO was mentioned, she 
testified, "That sounds familiar to me." 
She was asked, "Familiar in what way?" 
She responded, "For picking up waste 
products." In reply, ARCO points to oth­
er portions of her testimony wherein she 
had no real basis for her recollection but 
states, "I just remember George Huth 
picking up waste product possibly from 
there." (ARCO Ex. C). This type of pos­
sibility is not sufficient to create an issue 
of fact for trial. 

In the portion of the deposition of Joyce 
Nichols 4 submitted by plaintiffs, Nichols 
was asked to identify from a document 
listing names of companies which ones 
were waste oil customers of Huth Oil. She 
affinnatively identifies, among others, 
"Turney Oak Arco." Plaintiffs do not at­
tempt to explain or identify this document 
or point to evidence as to whether Turney 
Oak was operated by ARCO. In reply, 
ARCO points out that the document also 
references a "Cobbledick Buick" (depo. at 
39). ARCO presents evidence that this 
entity did not come into existence until 

3. ARCO states m Its reply bnef that Gravma 
was a bookkeeper for Huth 01l. 

1976. (ARCO Ex. F). ARCO then pres­
ents affidavit testimony that Turney Oak 
has been independently operated since 
1974. Therefore, this Court agrees with 
ARCO that plaintiffs have not shown that 
as of the date of the document, when Tur­
ney Oak was allegedly a waste oil custom­
er of Huth Oil, that ARCO operated this 
station. 

Finally, plaintiffs submit portions of de­
position testimony of Carl Starr and Kurt 
Tenerove, who ARCO identifies as former 
waste oil drivers for Huth and Action Oil. 
Starr testifies that he picked up waste oil 
from ARCO gas stations. He could not 
identify the stations. As ARCO points 
out, Starr testifies that he did not know 
whether the stations were operated by 
ARCO or independently operated. (ARCO 
Ex. G at 75-76). Tenerove also testifies 
that he had no knowledge as to whether 
the ARCO stations were independently op­
erated: "I don't know whether they're 
company or independent." (depo. at 218). 
Thus, the drivers' testimony fails to create 
an issue of fact that ARCO owned or oper­
ated stations which arranged for disposal 
of waste oil at the Site. 

For these reasons, plaintiffs' proffered 
evidence fails to create an issue of fact. 
Therefore, ARCO's Motion for Summary 
Judgment is granted as plaintiffs have 
failed to demonstrate that there is an issue 
for trial as to whether ARCO arranged for 
the disposal of waste oil at the Site. 

(2) Shell Oil 

Shell Oil (hereafter, Shell) argues that it 
cannot be held liable for arranging for 
disposal of waste oil at the Site. As ex­
plained in more detail below, Shell argues 
that the service stations identified by 
plaintiffs as having generated waste oil 
were operated by independent dealers and 
not Shell, there is no evidence that Shell 
ever contracted or otherwise arranged for 
wastes to be transported to and disposed 

4. She was apparently another former Huth 
Oil bookkeeper 
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at the Site from the West Third Street that no evidence exists to show that it 
Facility identified by plaintiffs and it never assumed, or had the authority or obli­
owned the Oil City Facility identified by gation to assume responsibility, for the 
plaintiffs and, therefore, did not arrange waste oil generated by the independent 
for wastes to be transported from that dealers. 
facility and disposed at the Site. Plaintiffs contend there are disputed 

facts on this issue as evidenced by the 
contradictions in Shell's own affidavits. 
Plaintiffs assert that despite Nolte's aver­
ment that only dealer-operated stations 
were at the cities named during the years 
1951 to 1962, the affidavits offered by Shell 
of James Burkett and Thomas Stepp con­
cede that a Dayton, Ohio Shell station was 
operated by Shell during this time frame 
and that Shell conducted and controlled 
the motor oil change operations there. 
Plamtiffs assert that these affiants fail to 
state where the waste oil from this facility 
was disposed. 

(a) the service stations 

Shell asserts, as did ARCO, that the 
Second Circuit and one district court have 
concluded that oil companies are not liable 
as arrangers for wastes generated by a 
sen'ice station of an independent dealer 
which leased the station from the oil com­
pany. General Electnc Company v. 
AAMCO Transmisswns, Inc., 962 F.2d 
281 (2nd Cir.1992) and United States v. 
Arrowhead Refimng Co., 829 F.Supp. 1078 
(D.Minn.1992). As such, Shell contends 
that independent dealers controlled the op­
erations of the Shell brand service stations 
identified by plaintiffs as generating the 
waste oil. Shell asserts that plaintiffs 
have identified these stations located in 
Cleveland, Elyria, Lorain, Mansfield, Ak­
ron, Dayton, Canton and New Philadelphia 
during the time period of 1951 to 1962. 
Shell submits the affidavit of Anthony 
Nolte who avers, "Based on my knowledge 
and review of available records regarding 
stations located in these cities during this 
time frame, only dealer-operated stations 
were identified." (Shell Ex. 1). Shell as­
serts that this is supported by the deposi­
tion testimony of Todd McClead, a driver 
for Action Oil, one of the plaintiffs herein, 
and William Miller, a driver for Huth Oil. 
McClead testified, "All the Shell stations 
that were service stations back then were 
all independent around here." (Ex. 6 at 
96). Miller testified that the Shell stations 
were "dealer-owned" rather than "compa­
ny stations." (Ex. 7 at 88). Nolte avers, 
"Dealers. are independent businessmen 
and businesswomen who own and control 
their own operations and facilities, includ­
ing the ownership and control of the gen­
eration, management, transport, and dis­
posal of the waste oil from their facilities." 
(Nolte aff.) Accordingly, Shell contends 

S. Thomas Stepp defmes "salary·· as ··compa-

In its reply, Shell points out that Burk­
ett avers that plaintiffs did not identify 
this station as being at issue in this case. 

James Burkett is Shell's "Manager-Sal­
ary Stations, Head Office." 5 Burkett av­
ers that with the exception of three " 'con­
ventional' salary stations" Shell has not 
conducted oil change operations at its sala­
ry service stations. One of these salary 
stations which had the ability to conduct 
oil changes is located in Dayton, Ohio at 
the mtersection of Far Hills and Stroop. 
He avers that plaintiffs have not identified 
these three conventional salary stations as 
being at issue in this case. (Burkett aff.). 
Stepp, Shell's "Manager-Business Market­
ing-Jobber Business," also avers that none 
of the stations in Ohio generally between 
1950 and 1970 have been conventional type 
company-owned/operated stations with the 
ability to change oil with the exception of 
the station in Dayton at the location identi­
fied by Burkett. (Stepp aff.). 

Because plaintiffs fail to point to evi­
dence contradtcting this affidavit testimony 
that the Dayton station was not identified 
by plaintiffs as having arranged to dispose 
of its waste oil at the Site, they have not 

ny owned and operated " (Stepp aff) 
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demonstrated that there is a disputed is­
sue of fact in this regard. 

Additionally, plaintiffs argue that Shell's 
evidence ''regarding independent dealers 
does not establish that others controlled 
all of the Shell stations and motor oil 
changing operations heretofore implicated 
in the case by several witnesses and docu­
ments." (brief at 2). Plaintiffs refer the 
Court to their Exhibit A attached to the 
brief, "See nexus information attached 
hereto as Exhibit A." (!d. at footnote 2). 
However, Exhibit A is largely a collection 
of unsworn and unathenticated documents 
consisting of a "signed statement" of Carl 
Stutzman who refused to sign the state­
ment, an incomplete document entitled, 
"Estimated Volumes-Laskin Oil," a Huth 
Oil document listing names of companies 
for oil pick up and "waste crank case oil," 
portions of interview reports, copies of 
ledgers, Action Oil driver logs and Action 
Oil receipts. Exhibit A also contains por­
tions of deposition transcripts. Because 
plaintiffs fail to identify which of this evi­
dence, even if admissible, or what portions 
of the depositions show that Shell owned 
or operated some of the stations, plaintiffs 
do not satisfy their burden. 

[5] Plaintiffs also argue that "certain 
other Shell facilities named and implicated 
by evidence collected to date have not 
been addressed by Shell." However, 
plaintiffs do not point to affirmative evi­
dence identifying other facilities. In a 
summary judgment proceeding, the mov­
ing party need not disprove the elements 
of plaintiffs' claim nor submit affirmative 
evidence that no factual dispute exists but, 
rather, need only point to an absence of a 
genuine issue of material fact. Celotex, 
supra. 

Furthermore, plaintiffs assert that 
Shell has failed to respond to outstanding 
interrogatories and document requests 
propounded over three years ago (i.e., in 
October 1996) requesting information re­
garding whether and for what time period 
Shell operated or controlled any facility in 
Ohio from which waste was or may have 

been disposed of at the Site. Plaintiffs 
contend that on August 4, 1999, pursuant 
to the Case Management Order, it served 
Shell with a Notice of Outstanding Dis­
covery Requests which stated that the re­
sponses must be served within 45 days 
(pltfs.Ex. B) and that no responses have 
been served. Shell replies that since 
1995 it has provided plaintiffs with sworn 
affidavits and relevant case law showing 
that it is not liable for the Site. In this 
regard, Shell submits the affidavit of its 
attorney, Mary Bittence, who incorporates 
two 1995 letters to plaintiffs' attorney 
wherein Bittence states that after re­
searching Shell's involvement, she con­
cluded that material taken to the Site was 
from independent dealers over which 
Shell is not responsible and that the evi­
dence submitted to Sqell from plaintiffs 
did not implicate Shell. Also attached is 
a third 1995 letter enclosing Rule 26 vol­
untary disclosures. (Shell reply Ex. 1). 
Finally, a November 1998 letter from Bit­
tence to plaintiffs' attorney attaches affi­
davits and a summary of deposition testi­
mony purportedly demonstrating that 
Shell is not liable for waste at the Site. 

It does not appear that after having 
served their notice on Shell (amongst nu­
merous other defendants), and having re­
ceived no response, plaintiffs have filed a 
motion to compel this allegedly outstand­
ing discovery. Thus, this contention will 
not defeat summary judgment. 

Finally, plaintiffs argue that in General 
Electnc, supra, wherein the Second Cir­
cuit determined that an oil company is not 
liable for the oil waste shipments of its 
independent dealers, the court examined 
the lease agreements between the dealers 
and the oil companies before determining 
that the oil companies did not contract 
responsibility for waste disposal of the 
dealers. Plaintiffs assert that herein Shell 
has not provided plaintiffs with copies of 
the applicable leases. Again, Shell asserts 
that it is not its obligation to disprove the 
elements of plaintiffs' claim. Neverthe­
less, in its reply Shell submits the affidavit 
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of Linda Paul, who is employed by an 
agency as Supervisor of Contracts and 
who conducted a review for records of 
Shell's leases with its independent dealers 
in Ohio for 1938 to 1990. Paul avers that 
no records for leases were found before 
1974 but she incorporates with her affida­
vit a copy of a model service station lease 
used by Shell from 1974 to 1990 for its 
independent dealers. All the leases she 
reviewed contained the same or similar 
paragraph stating that Shell does not re­
serve the right to control the operations or 
business of the lessee. (reply Ex. 2). Shell 
points out that the language of their leases 
contained nearly identical language to 
those in General Electnc. I d. at 283. 
Therefore, plaintiffs' assertion in this re­
gard lacks merit. 

For these reasons, plaintiffs have failed 
to raise an issue of fact as to the liability 
for the service stations' disposal of waste. 

(b) the West Third Street Facility 

[6] Next, Shell argues that there is no 
evidence that it ever contracted or other­
·wise arranged for wastes to be transported 
to and disposed at the Site from the West 
Third Street Facility identified by plain­
tiffs. Shell submits the affidavit of R.H. 
Safranek, Terminal Manager of the plant 
located at West Third Street in Cleveland, 
who avers, "No information or documenta­
tion was found which would indicate that 
[Shell's] Distribution Plant on West Third 
Street in Cleveland, Ohio ever sent any 
material to Huth Oil Company." (Shell Ex. 
4). Shell also asserts that none of the 
plaintiffs testified that they had any knowl­
edge of waste oil being transported from 
this facility and disposed at the Site. Shell 
points to Gordon Stutzman's 6 testimony 
that he had no recollection of busmess 
relationships between the facility and 
Huth. (Shell Ex. 9 and 10). Another driv­
er for Huth Oil, John Ockenga, also testi­
fied that he did not recall any business 

6. Stutzman was apparently a dnver for plam· 
uffs 

between Huth and this facility. (Shell Ex. 
8). 

Plaintiffs point to portions of an "inter­
view report" of John Ockenga wherein he 
apparently 7 states that Shell did blendmg 
of oils at West 3rd, that waste material 
picked up "came from off-spec production 
at West 3rd and oil changes at the gas 
stations" and there "was contaminated die­
sel oil and off-spec blends at West 3rd and 
crank case oil at the gas stations." 
(pltfs.Ex. A). Plaintiffs also point to the 
unsigned statement of Carl Stutzman that 
another driver picked up oil from Shell. 
(!d. at 1034). The Court agrees with Shell 
that the unauthenticated notes of the in­
vestigator's interview do not create an is­
sue of fact. Moreover, Shell points again 
to Ockenga's deposition testimony that he 
did not recall any business with this facili­
ty. (Shell Ex. 8). And, while Stutzman's 
unsigned statement expresses that he 
picked up oil from Shell, his deposition 
testimony specifically states that he did 
not recall any pick ups of waste oil by 
Huth from the West Third Street facility 
and that he did not recall Huth haVIng 
received any "off-spec oil" from that facili­
ty. (Shell Ex. 10). 

Therefore, plaintiffs fail to show that the 
West Third Street Facility arranged for 
disposal of waste at the Site. 

(c) the Oil City Facility 

[7] Finally, Shell contends that it nev­
er owned a bulk plant facility in Oil City, 
Pennsylvania despite plaintiffs allegation 
that Shell owned this facility and arranged 
for waste oil from it to be ultimately trans­
ported to the Site. Shell submits the affi­
davit of Robert Dunphy, a Real Estate 
Consultant for Shell, who avers that he 
conducted a review of the records and con­
cluded that Shell never owned a bulk plant 
facility in Oil City, Pennsylvania. (Shell 
Ex. 5). 

7. It appears that the "mterv1ew report" pam· 
phrases the mterv1ewee's answers to certam 
top1cs posed (pltfs Ex A at 6777) 
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Plaintiffs point to what it characterizes 
as "an apparent EPA document" (brief at 
9) entitled "Estimated VolumesLaskin Oil 8 

" -wherein another document is headed 
"Shell Oil-Oil City Pennsylvania" and 
states, "Laskin picked up about 2,000 gal­
lons twice a year from 1973-80 from the 
bulk plant facility." (pltfs. Ex. A at 1646, 
2025). Of course, Shell objects to the con­
sideration of such an unauthenticated doc­
ument. The Court agrees. 

Conclusion 

For the foregoing reasons, defendant 
Atlantic Richfield Company's Motion for 
Summary Judgment and defendant Shell 
Oil Company's Motion for Summary Judg­
ment are granted. 

IT IS SO ORDERED. 

GENCORP, INC., Plaintiff, 

v. 

AIU INSURANCE COMPANY, 
et al., Defendants. 

No. 5:95CV2464. 

United States District Court, 
N.D. Ohio, 

Eastern Division. 

June 2, 2000. 

Insured brought declaratory judg­
ment action against liability and excess 
insurers, seeking defense costs and/or in­
demnification for losses resulting from en­
vironmental suits. The District Court, 
Dowd, J., 970 F.Supp. 1253, granted sum­
mary judgment for excess insurers, af­
firmed ·178 F.3d 804. On insured's motion 
for partial summary judgment on issue of 
trigger of coverage, the Court held that: 

8. Plamtiffs state that Laksm 1s a suppher of 

(1) continuous trigger analysis was appro­
priate, to extent insured could show con­
tinuous damage to property, but injury-in­
fact rather than exposure would be used as 
initial triggering event, and (2) "manifesta­
tion theory" was inapplicable in context of 
slow release of toxins and clear damage 
prior to manifestation. 

Order accordingly. 

1. Insurance €=>1832(1) 

Under Ohio law, language in insur­
ance contract that is reasonably suscepti­
ble of more than one meaning is construed 
liberally in favor of insured. 

2. Insurance €=>2265 

Under Ohio law as predicted by feder­
al district court, continuous trigger analy­
sis would be used to determine occurrence­
based liability insurance policies' coverage 
of environmental contamination actions 
against insured, to extent insured could 
show that property damage was continu­
ous; however, injury-in-fact rather than ex­
posure would be initial triggering event, 
since point of initial injury was provable 
and use of exposure as triggering event 
would conflict with policies' distinction be­
tween event causing injury and injury it­
self. 

3. Insurance e=>2265 

Under Ohio law as predicted by feder­
al district court, "manifestation theory'' 
was inapplicable to identify trigger for oc­
currence-based liability insurance policies' 
coverage of environmental contamination 
actions against insured, where contamina­
tion comprised slow release of toxic sub­
stances and contaminated site was clearly 
damaged prior to manifestation; instead, 
continuous trigger analysis applied to ex­
tent insured could show continuous dam­
age to site. 

waste oil to Huth. 


